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adjacent to Boulder Dam and 

Muscle Shoals, public ownership 
or regulation of water power is a 
political issue. 

Commonly it is said (and I myself 
have said it) that states’ rights are 
the oldest issue in the politics of this 
country ; and when one reads the up- 
and-coming declarations about sover- 
eignty in the early state Constitutions 
the saying seems well grounded. 

Yet another issue is involved—al- 
though it is not often acknowledged— 
in the water-power question which 
has an ancestry perhaps as ancient. 
It is the issue of subsidy; that is, of 


[’ New York, and in the states 


pecuniary aid granted by a govern- 
ment to an enterprise presumably of 
public benefit. 


N~™: although Socialist friends 
of mine blink the fact that sub- 
sidy is involved in streets, sewers, and 
public schools, the fact remains that 
the issue is explicitly there. We are 
generally agreed, however, that high- 
ways, drainage systems, and educa- 
tion are properly codperative under- 
takings because all may benefit alike 
from them, or have the opportunity 
of benefit. But this fact does not 
answer the question I have raised as 
to the age and respectable lineage 
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of the policy which is here involved. 

Know, then, that this question 
of subsidy was earnestly debated by 
the Founding Fathers. This matter 
of subventions, gifts, grants, allow- 
ances, bonuses, or bounties was just 
as uppermost then as it has ever 
been since, for the colonies were 
in business to the extent, in some 
instances, of regulating prices and 
wages and of owning mills, some 
driven by water power, as well as 
other commercial or industrial enter- 
prises. And it is worth noting that 
the Constitution did not give to Con- 
gress any authority to apply money 
for private purposes, nor to grant 
premiums or bounties. 

Certainly the Founding Fathers did 
not intend that Congress should sub- 
sidize either farmers or a merchant 
marine. 

Thomas Jefferson, who was in 
France as our envoy when the Con- 
stitution was framed, and, therefore, 
was most conspicuous among the “lib- 
erals” absent from the Philadelphia 
convention, nevertheless agreed with 
the Founding Fathers on this point. 
In a letter to Thomas Digges he said: 


“Tt is not the policy of the government 
in America to give aid to works of any 
kind. They let things take their natural 
course without help or impediment, which 
is generally the best policy.” 


Neither in Alexander Hamilton nor 
in John Adams will a more outspoken 
declaration of laissez faire be found. 
It has a quite un-Jeffersonian sound, 
but it expresses the considered opinion 
of a great statesman. He agreed that 
subsidies, if granted, should be with- 
in the purview and power of the states. 

Very well: here is this St. Law- 
rence river project in New York 
state ; let us take a look at it. 


TRICTLY speaking, of course, the 

St. Lawrence river project is not 
a state affair. The United States, 
Canada, and the Province of Ontario 
are also interested. The project can- 
not be carried through without an in- 
ternational treaty. But the principal 
or primary beneficiaries would be 
citizens or businesses in New York. 
The engineering board of the St. 
Lawrence Power Development Com- 
mission has reported that a plant to 
generate some two million horsepower 
can be built at Massena Point, New 
York, for $171,547,000. 

Who is to use this power? Where 
is the potential market? Who is to 
build the transmission lines to that 
market? Who is to finance and op- 
erate them? 

These are fundamental questions 
not only on the St. Lawrence but at 
Muscle Shoals and Boulder Dam. 

The plan is to use part of the power 
in industries at the site, and distribute 
the balance into communities already 
using power from other sources. 


s the state to build the lines? Or 

does this mean a deal with the 
“power trust?” 

It means (although Governor 
Franklin D. Roosevelt would prefer 
it otherwise) a contract with the 
“trust”; and towers for the lines are 
already being erected, in some sec- 
tions over protest. (The protest, 
based on the contention that the 
towers are dangerous to aviators if to 
no one else, and would mar the land- 
scape, need not detain us here.) Gov- 
ernor Roosevelt, in his message last 
January to the state legislature, said 
of the Power Authority, with the 
gratulatory air not infrequently mani- 
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fested by politicians, that it had 
“made satisfactory progress 

in a further study of the economic 
and engineering problems and in nego- 
tiation of contracts for power distri- 
bution.” 

This the Republican State Execu- 
tive Committee promptly denied; it 
was dissatisfied because of lack of 
progress. 

The issue was in politics. 

The meat of the governor’s mes- 
sage, so far as the document con- 
cerned hydroelectric power, lay in the 
phrase, “contracts for power distribu- 
tion.” 

To the horror of all good public- 
ownership fans, not the state, but a 
private operator was to be the dis- 
tributor ; and since the only operating 
concern in that section is the Niagara- 
Hudson Power Corporation, which is 
backed by J. P. Morgan and Com- 
pany, the fees for distribution ap- 
peared to be headed toward what 
William Jennings Bryan called “the 
enemy country.” 

The state of New York, that is to 
say, undertakes to assume all the out- 
lay and the hazards usually visited 
upon the entrepreneur. And having 
generated the power in a plant built 
by the whole population of the state, 
it proposes to sell it to a private con- 
cern, presumably under regulations 


as to the sales price, or to pay the cor- 
poration for moving it to the con- 
sumer. 

If construction, operation, and 
maintenance by the state is cheaper 
than by private enterprise, then I 
might argue that this is bestowing a 
subsidy upon the Niagara-~-Hudson 
company, by giving it an advantage 
over competitors in the markets which 
it taps. But I prefer to assume that 
the state would so successfully regu- 
late the distribution and the prices 
charged that the markets—or the 
consumers in those markets—would 
be the ultimate beneficiaries. We will 
put aside the notion that the state is 
subsidizing the Niagara-Hudson Cor- 
poration. 


N° two million horsepower is a 
great deal of energy, whether 
used to turn wheels or supply light. 
But the plan is that it shall be shared 
equally with Ontario, in which case 
New York state will get less than one 
third as much electric power as she 
actually used during 1930. More- 
over, those who favor the St. Law- 
rence plan envision a great manufac- 
turing center around Massena Point; 
and since the project is tied into the 
St. Lawrence deep waterway scheme, 
there is good reason to suppose that 
industry will avail itself thriftily of 


e 


for a part of the state’s population but not to all of it. 


If he happens not 


q “Tue New York state enterprise would provide lower rates 


There lies the rub for Mr. Taxpayer. 


to be one of those in the path of the Niagara-Hudson’s 
transmission lines, he is helping to pay for advantages 
which others enjoy. He is helping an organization for the 


benefit of a minority group.” 
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the power by building plants nearby. 
The roseate dreams of the advocates 
may not quite come true, but a large 
part of the day-time output and cer- 
tainly a fraction of the nightly output 
will be used close by. 

It is obvious that industry puts its 
heaviest load on such a plant during 
the day, and that domestic use is 
heavier—if we except vacuum clean- 
ers, washing machines, and cooking 
ranges or utensils—after sundown. 
The theory is that the energy gen- 
erated can be distributed between 
these two loads, and the theory is 
sound as a general proposition. But 
even disregarding the contingency of 
twilight zones, which would undoubt- 
edly come into existence, domestic 
consumers would still, for lighting 
and other night-time uses, have less 
current in New York state than they 
have been using. 

The enterprise would provide lower 
rates for a part of the state’s popula- 
tion but not to all of it. 


HERE lies the rub for Mr. Tax- 

payer. If he happens not to be 
one of those in the path of the Niag- 
ara-Hudson’s transmission lines, he is 
helping to pay for advantages which 
others enjoy. He is helping an or- 
ganization for the benefit of a minor- 
ity group. 

In cases where benefits are gener- 
ally distributed, even though not al- 
ways evenly distributed, such as edu- 
cation, thoroughfares, and _ postal 
facilities, the advantages of codpera- 
tive financing and operation are ap- 
parent, and Mr. Taxpayer does not 
object, although he may groan over 
his tax bill. These instances afford 
illustrations of what is meant when it 


is said that taxes are the price we pay 
for civilization. But Mr. Taxpayer 
looks twice at the bill when he is pay- 
ing for civilized advantages not acces- 
sible nor available to him. 


| mated P. Walsh, head of Governor 
Roosevelt’s Power Authority, says 
that the St. Lawrence project “in the 
hands of the state will make possible, 
not only a great industrial develop- 
ment in northern New York, but 
bring material reductions in the rates 
charged for electricity consumed in 
the homes throughout the state.” 

If the state scheme does reduce 
prices, as probably it will, there still 
seems no probability that it will re- 
duce rates in those communities not 
touched by it, or on the part of pri- 
vate enterprises not in competition 
with it. 

Yet those who argue for such plans 
apparently feel that, in order to ob- 
scure or befog the fact that only a 
part of the population will be among 
its beneficiaries, and that it is a sub- 
sidy for a group, they must assert 
with an air of authority that its ad- 
vantages will extend to the whole 
group, throughout the state. 


Faeries argument certain to be 
used by proponents of the St. 
Lawrence plan, and it is a good one, 
will be that Ontario has already made 
a profitable trial of hydroelectric pub- 
lic ownership drawing its power from 


Niagara. This power is distributed 
through a group of towns and cities, 
at first a dozen, which grew in number 
to 143, some of which first purchased 
private enterprises already in opera- 
tion. The private enterprises, of 
course, ceased to pay taxes, and the 
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How the Ontario Power Project Differs from the 
Proposed Project in New York 


“= Ontario municipality went volun- 
tarily into the project, after weighing 
the factors carefully, and every citizen of each 
of them recetwes the benefit, or has the oppor- 
tunity to receive it. It is not a subsidy for a 
favored group. Those who are paying for the 
maintenance and operation, as well as carry- 
ing the indebtedness for construction and 
gradually retiring that debt, are the ones who 
profit from it. Towns and cities which did not 
enter the Ontario plan do not contribute to its 


support.” 





municipal treasuries lost those reve- 
nues. But the rate to the domestic 
consumer was so small as to challenge 
wide attention, and the industrial rate 
for power was less than half the rate 
charged across thc river, in the United 
States. Conceding that private enter- 
prises in this country paid substantial 
taxes—the electrical industry as a 
whole in the United States paid about 
eleven cents out of a dollar in gross 
revenue in 1931—it still must be re- 
membered that the Ontario mu- 
nicipalities got low rates for street 
lighting, pumping, and other pur- 
poses. The Ontario enterprise pays 
taxes only on the land it uses, but 
more than half of its total expense 
arises from interest on its indebted- 
ness and allotments for a sinking fund 
to retire its encumbrances. If it con- 
tinues under honest and skilled man- 
agement, its encumbrance can in time 
be cleared away, and it can still fur- 
ther lower its rates. 


iy must be said that the Ontario 
enterprise makes a good showing, 


but in relation to the New York 
project certain facts should be borne 
in mind: 

Each Ontario municipality went 
voluntarily into the project, after 
weighing the factors carefully, and 
every citizen of each of them receives 
the benefit, or has the opportunity to 
receive it. It is not a subsidy for a 
favored group. Those who are pay- 
ing for the maintenance and opera- 
tion, as well as carrying the indebted- 
ness for construction and gradually 
retiring that debt, are the ones who 
profit from it. Towns and cities 
which did not enter the Ontario plan 
do not contribute to its support. 

This is not a discussion of public 
ownership as such, but a discussion of 
the kind of public ownership which 
entails subsidizing a group. 

Not only the St. Lawrence project, 
but the Boulder Dam and Muscle 
Shoals plans are of the subsidy type. 


ye main purpose at Boulder 
Dam is to supply water to the 


Imperial Valley and Los Angeles for 
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drainage and drinking purposes. The 
people of New York and of every 
other state not directly using the water 
or any by-product of the service 
would be required to help pay for it. As 
to the third project : President Hoover, 
who has vetoed one bill for public 
operation of Muscle Shoals, sent to 
Congress last December an elaborately 
bound booklet containing the report 
of the Federal-State Muscle Shoals 
Commission for private operation un- 
der a 50-year lease by a “corporation 
exclusively owned and controlled by 
organizations of farmers, operated 
without profits.’ A New Jersey 
Senator has introduced a bill propos- 
ing that the development be turned 
back to the states of Tennessee and 
Alabama, which would eliminate, pre- 
sumably, the subsidy feature. 

Each of the projects is certain to 
engender prolonged and bitter debate. 

In these debates, as in the contro- 
versy over the St. Lawrence plan, 
magical phrases such as “giant power” 
and “white coal” will be bandied back 
and forth. Whenever an economic 
question becomes the prey of politi- 
cians this sort of thing happens. That 
is one reason why Mr. Taxpayer, who 
is really the party of the first part in 
such cases, is usually confused and 
befuddled about them. “Giant power” 
is a fabulous catch-word, stimulating 
the imagination and the emotion; and 
“white coal,” to every person who 
realizes that the most backward of 
our major industries is in the hands 
of stupid and arrogant men, promises 
an escape from black coal, whether 
anthracite or bituminous. 


bees Benjamin N. Cardozo of 
the United States Supreme Court 


444 


has dealt summarily with “the tyranny 
of tags and tickets” in discussions 
such as this. He asks: 

“Is it the question of the competence of 

a legislature to respond by novel legis- 

lation to the call of an emergent need? 

Fettered by the word, we are too often 

satisfied to say that competence exists if 

it can be brought within a cliché, ‘the 
police power’ cf the state; and at home 
in the protective phrase we settle back at 
peace. Is it a question of the quality of 
the need, the pressure of the emergency, 
that will call the power into play? We 
say the need must have relation to an 
activity ‘affected with a public interest’; 
and again at home in the protective phrase, 
we are happy in the thought that while 
we keep within that shelter there can come 
no damage to the state. The familiar form 
beguiles into an assurance of security. 

Danger as well as deception may indeed 

be lurking ill-concealed, danger as well 

as deception in a false appearance of ex- 
actitude.” 

“Giant power” is “affected with a 
public interest,” and so is “white 
coal.” Judge Cardozo was discussing 
the danger of such phrases to an en- 
lightened judiciary; how much great- 
er may be the danger to an electorate 
not so skeptical and alert. 


NOTHER phrase which is some- 

times deceptive is “state regula- 

tion” or, in its national form, “Fed- 
eral regulation.” 

It is sometimes argued that utilities 
publicly owned are not subject to 
supervision as to their management 
and rates, as are private enterprises 
charged with a public use, and that 
governmental regulation is not all that 
it is cracked up to be. One need only 
examine one of our unwieldy and in- 
ept regulatory bodies in Washington, 
such as the Interstate Commerce Com- 
mission, to be convinced that regula- 
tion is not the be-all and the end-all 
of democratic progress and security. 
State regulation is useful, and in some 
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cases remarkably effective, but its 
perfectibility is as dubious as human 
perfectibility anywhere. 

The pronounced trend during this 
depression, of course, is not so much 
toward more state regulation as 
toward more public ownership. This 
is a part of the tendency to socialize 
capital, and it has become more pro- 
nounced because capitalism, which 
puts its first emphasis on profits, has 
been overgreedy. If we overlook 
or neglect the issue of subsidy in such 
projects as the St. Lawrence, Muscle 
Shoals, or Boulder Dam, it is because 
we have fastened our eyes too steadily 
on the avarice of the capitalist. Pro- 
fessor Irving Fisher of Yale, a politi- 
cal economist who commands a great 
deal of attention, said not long ago in 
New Orleans: 


“What I am fairly sure of is that if 
capitalism finds itself unable to clean the 
dirt of depression out of its very founda- 
tions, called profits, some form of socialism 
will devour capitalism.” 


Even those who refuse to go along 
with Professor Fisher in his quantita- 
tive theory of money may well con- 
sider this warning worth listening to. 

Capitalists, to be sure, are not 
unique, nor are they alone, in their 
predilection for profits. It is a pri- 
mary human impulse, and those who 
seek subsidies for groups at the ex- 
pense of states or the nation are not 
free from it as a rule. We have ways 
of curbing extortionate greed on the 
part of capitalists and if we are clear- 
headed about subsidies we can miti- 
gate the dangers of public ownership 
for which many must foot the bill 
while but a few reap the benefits. 





Politics: 


A Major Obstruction 


to Railroad Regulation 


T 4 ke has become the fashion of some railroaders, big and little, 

to damn all regulation and regulatory commissions, without 
That there is a duplication of regulation 
and much overlapping is most unfortunate, to put it mildly, but 
that is no more the fault of the regulatory commissions than it is 


discrimination 


of the railroads, themselves. It is the fault—if you choose to 
call it such—of our rather loosely constructed governmental 
system here in the United States. Railroads are by no means 
the only sufferers from duplicate and sometimes conflicting gov- 
ernmental processes . . The real fault, it seems to me, in all 
of this goes far deeper than regulation and regulators. It be- 
comes distinctly—and unpleasantly—political. 

“Let a steam railroad even begin the effort to tear up an un- 
profitable branch or side line, and see the protest that goes up! 
Which is pretty apt to become quickly translated into some sort 
of drastic political action.” 


In these words does Epwarp HuNGERFoRD, the well-known 
authority on railroad problems, summarize one of the most per- 
plexing—and at the same time one of the least heralded—obstacles 
im the task of getting the nation’s carriers back upon their feet. 
In the coming number of Pustic UTILiTieEs ForTNIGHTLY— 

out April 28th. 
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THE LAWS WHICH GOVERN THE 


Removal of Commissioners 


The principles underlying the problem and 
the effects upon the quality of state regulation. 


By WILLIAM M. WHERRY 
OF THE NEW YORK BAR 


7 “\HERE are various methods by 
which public utility commission- 
ers may be removed from office. 

Different states have different pro- 

visions, no two of which are alike. 

There are, however, general prin- 
ciples underlying the problem. It is 
these general principles and _ the 
broader aspects of the subject that 
are treated in this article. 


. i ‘HE possibility of removal from 
office has a direct bearing on the 
kind of service which the state may 


expect from its public servants. The 
provisions embodied in Constitutions 
and statutes reflect the underlying 
conception of public office. One of 
the most serious blights on American 
political institutions is due to a con- 
ception of public office which is 
sometimes considered peculiar to de- 
mocracy, but is probably due rather 
to the historical background of our 
pioneer age. 

The pioneer had a contempt for 
experts. In a society where every 
man must be a “jack of all trades,” 


ready to turn to the solution of any 
problem, almost instantaneously, 
there is naturally a contempt for the 
specialist who deals only with prob- 
lems in a single field. The pioneer 
also expected to change not only his 
abode but his occupation and was 
always ready for experiment. 

In this country, perhaps more than 
in any other great civilized nation, 
we find a conception of public office 
which in its extreme form has actually 
found expression in the decision of 
a court of North Carolina, holding 
that the relation is created by con- 
tract and that the office itself is prop- 
erty.’ 

A public office is regarded as a 
spoil of politics, a means of enriching 
and rewarding faithful party workers. 

On the other hand, we have the 
conception of the public service ex- 
pressed in a commonplace, which, 
when announced, struck people as so 
novel as to be worthy of constant 
reiteration—a public office is a public 
trust. 
~ 1 Mechem on Public Officers, §§ 463, 464. 
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These are the two extremes in 
viewpoint. Our administrative law 
reflects the conflict of these two con- 
ceptions and of the political forces, 
which either expressly or admittedly 
hold one view or the other. 


6 Bux cynical boss who looks on a 
public office as a mere device to 
enable him to keep his followers in 
line, would naturally prefer to have 
full power of removal at any time so 
as to impel the incumbent of-an office 
to be subservient to his will. This 
has been frequently baldly and crudely 
expressed, even so recently as in 
connection with the judiciary deal in 
New York at the last election. Con- 
trast this with the lofty conception 
of public service, expressed in that 
magnificent oration of Evarts, in the 
1867 Constitutional Convention of 
New York, on the tenure of judicial 
office. Speaking of the judges, who 
must also show impartiality in judg- 
ment, courage, and independence in 
action, he said: 

“In choosing them there are two main 
considerations: First, how shall they be 
selected; and second, how, having been 
thus well selected, they shall best be pre- 
served, built up, fortified, ennobled in the 
sentiments of their character, in their 


repute, and in their authority before the 
eyes and in the opinion of the community. 


HAT are the requirements for 
efficient public utility commis- 
sions ? 

As has been well said by Professor 
Corwin, their functions are mixed, 
but not “political, either in the sense 
of being policy determining or in the 
partisan sense.” And again: “Even 
when their decisions do not affect 
private interests primarily, they are 
expected to rest upon careful and 


unbiased findings of fact involving 
often for their proper evaluation 
and application highly expert knowl- 
edge.” 

One of the essential elements to 
secure able, independent, competent, 
honest, and distinguished officials, 
and equally essential to secure in- 
dependence of judgment and action 
throughout the term of office, is secu- 
rity against arbitrary removal. There 
are, however, other factors, and in 
considering the effect of the provi- 
sions for removal on the quality of 
the men holding office and the type of 
work that they do, we must bear in 
mind all the factors. They are: 

(1) The mode of selection; 

(2) Prescribed qualifications ; 

(3) The emoluments of office; 

(4) The duration of service; and 

(5) Security of office. 


W: have two modes of selection 
of most of our public officers. 


One is by appointment, made in the 
open by a responsible officer, such as 


the governor. The other is by elec- 
tion, where the appointment is made 
through a political boss who nomi- 
nates the candidates and who is not 
in the open and not in a responsible 
position. 

One of the causes of the inferiority 
of our judiciary has been attributed 
to the fact that judges are in general 
elected in this country instead of ap- 
pointed. Every lawyer who has prac- 
tised in several jurisdictions and in a 
variety of courts, some elected and 
some appointed, must have felt the 
superiority in general of the appointed 
judges. One of the reforms urged by 
keen observers of the defects of our 
judiciary was the substitution of ap- 
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pointment by a responsible person for 
the system of furtive appointments 
through election, yet so serious did 
the results of the elective system seem 
to such a sympathetic and keen ob- 
server as Bryce that he said of the 
elective system of judges that it had 
set “so low a standard” that even if 
a governor should be allowed to ap- 
point judges today he “might prosti- 
tute his patronage,” and the reform 
would be delayed even though the 
method of selection was improved by 
substituting appointments for elec- 
tions. 

The public utility commissions 
have, in general, been established 
since 1909, and the commissioners 
in a majority of states are appointed. 
The nineteen states where utility com- 
missions are elected are, Alabama, 
Arizona, Florida, Georgia, Iowa, 
Kentucky, Louisiana, Minnesota, Mis- 
sissippi, Montana, Nebraska, New 
Mexico, North Carolina, North Da- 
kota, Oklahoma, South Carolina, 
South Dakota, Tennessee, Texas. 

In Virginia, the utility commis- 
sions are elected by the general assem- 
bly. 

Delaware has no commission. 

In all the remaining twenty-seven 
jurisdictions of the forty-eight (in- 
cluding District of Columbia), having 
public utility commissions, the utility 
commissions are appointed. 


iow of the states attempt to secure 
good commissioners by prescrib- 


e 


ing specific qualifications. This is not 
a successful way of securing eminent 
public servants. It would be of slight 
avail to have a statute expressly 
provide that a public utility commis- 
sioner should have ability, be disin- 
terested, should have independence, 
decisiveness, and broad experience in 
actual administration of either busi- 
ness or public affairs. Hence, the 
usual provisions are negative ones. 
For instance, an act may prohibit a 
public utility commissioner from 
being a stockholder in a public utility. 
It is too easy to evade all such provi- 
sions. 

Good state public service commis- 
sioners cannot be obtained merely by 
statutory definition, as many persons 
seem to think. 


HE next important element in 

securing eminent men for public 
service is the emoluments of the office. 
This includes not merely the pay, but 
also the prestige and power which the 
office carries with it. 

In order to induce men who could 
make a success in business or a pro- 
fession to accept public office, one 
must offer either equivalent immedi- 
ate pay, or great prestige, or the pos- 
sibility of large future returns after 
leaving office and resuming private 
practice. We find in general that 
public utility commissioners are paid 
fairly good salaries in most of the 
states—salaries comparable with the 
pay of the judiciary. This is especial- 


the service of a public utility commissioner may be ter- 


q “THERE are in general three different methods by which 


minated: 


(1) by trial, (2) by an administrative act, and 
(3) by a legislative act abolishing or altering the office.” 
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ly true in Massachusetts, New Jersey, 
Pennsylvania, New York, and Vir- 
ginia, all of which states have had 
outstanding commissioners. Wiscon- 
sin has had commissioners of such a 
high caliber that the prestige of its 
commission probably accounts for the 
fact that the standard of pay is lower 
than one might expect in such an en- 
lightened state. 

Generally speaking, there is nothing 
in the salaries attached to the office 
that would tend to depreciate the 
quality of the incumbents or repel a 
distinguished labor leader, educator, 
business man, lawyer, or engineer 
from entering the public service as a 
commissioner. On the other hand, 
many an otherwise well-qualified per- 
son would be repelled from seeking 
or even accepting the office because of 
the character of partisan political 
criticism to which he would be sub- 
ject, especially if his term of office 
was to be brief. 


oe then, to the duration of 
service, we find that the tenures 
of office provided for in the Public 
Utility Acts throughout the country 
run from a minimum of two to a 
maximum of ten years, and the aver- 


age is about six years. This is less 
than the average judicial tenure (ap- 
proximately eight years). 

A 6-year term would mean about 
four years of good work from the 
incumbent, as it would take him at 
least the first year to learn his job, 
and during his last year his work 
would be affected by the harassments 
of either seeking reappointment or 
providing for some other employment 
on the termination of his office. Com- 
pared with the ideal, (namely, tenure 


during useful life or good behavior, 
which is seldom found in any office 
in a democracy), the tenure of office 
is all too short, and this must militate 
against getting the best appointees. 
If one’s conception of public office is 
a political reward, it is clear that 
short terms are desirable. The vicious 
principles of rotation and _ political 
accountability in office could not be 
otherwise well served. 


|. te taking up the problem of 
security of office, let us sum- 
marize what we have so far observed 
with respect to the other factors: 
The chance of getting good men as 
public utility commissioners is great- 
er than that of getting a good judi- 
ciary in the majority of states because 
the method of selection is superior. 
It is somewhat less because the emol- 
uments of the office are inferior and 
the duration of service shorter. The 
provisions fall far short of an ideal 
standard. The shortness of the term 
of office is the most serious defect 
and has a direct bearing on the suffi- 
ciency of the provisions as to security 
of tenure. If the duration of the 
service is short, security becomes less 
important. 

The probability of removal is af- 
fected by constitutional as well as 
statutory provisions. More impor- 
tant is the degree of enlightenment 
found in public opinion respecting the 
office, its character and requirements. 
If it is regarded as a suitable football 
of politics, statutory safeguards are 
most necessary but of less value than 
if the office is regarded as one of high 
public importance. If the public 
feels that the function of the com- 
mission is to express the power and 
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A Public Utility Commission Is Considered as a 
Delegate of the Legislature 
“" general, a public utility commission is considered as a 
delegate of the legislature, and the commissioners are 


legislative appointees. 


The legislature may delegate to some 


other body the duty of making the appointment or of hearing 
and determining upon removals from office. For instance, the 
governor or a court may be designated to appoint. Likewise, 
some statutes provide that removal may be made by the gov- 
ernor or by the courts, or even by a special board.” 





not the justice and wisdom of the 
state, security will not be provided 
for. The office holder will be made 
as responsive as possible to the public 
will or whim. The independence of 
the expert will not be desired. 


HERE are in general three dif- 

ferent methods by which the 
service of a public utility commission- 
er may be terminated, (1) by trial, 
(2) by an administrative act, and 
(3) by a legislative act abolishing 
or altering the office. 


HE usual trial is an impeach- 

ment for treason, bribery, or 
high crimes and misdemeanors. 
Usually the constitution prescribes 
the causes for impeachment. Of 
course, trials by impeachment may be 
by a special tribunal. Impeachment 
proceedings apply to all public offi- 
cers, but are specifically provided for 
in some of the statutes creating public 
utility commissions. Impeachment is 


rarely used. In few, if any, of the 
states is impeachment the only method 
of removal. 

In addition to trials for impeach- 
ment, there may be trials to declare 
the office vacant or forfeited because 
of some act or disqualification of the 
incumbent. As a general principle of 
law, if a public officer abandons his 
office or neglects to qualify, or en- 
gages in rebellion, a proceeding can 
be brought by the attorney general in 
a court and after trial of the issue 
of fact the office declared vacant. In 
addition to these causes, some states 
provide that neglect to perform his 
duties shall constitute an abandon- 
ment of office. In some states there 
are special qualifications prescribed 
for commissioners, so that if the in- 
cumbent of the office, although quali- 
fied when appointed, becomes dis- 
qualified, his office may be declared 
vacant. Examples are: removal from 
the district, or becoming a stockhold- 
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er in a public utility, or becoming an 
habitual drunkard. 

Some public utility acts provide 
expressly for removal by trial as the 
sole method of removal. 


| magn of a utility commissioner 
as an administrative act is, in 
general, a matter of discretion. As 
a principle of administrative law, the 
power of removal is inherent in the 
power of appointment, and this power 
is absolute unless limited by constitu- 
tional provisions, or valid legislative 
acts, or voluntarily by some act of 
the appointing power. Even where 
an appointing power delegates dis- 
cretion to an administrative officer, he 
may be removed for abuse of the dis- 
cretion or for exercising the dis- 
cretion in a manner not approved of 
by the appointing power. 

In Myers v. United States (1926) 
272 U. S. 52, 71 L. ed. 160, the Su- 
preme Court held that the power of 
removal of all executive officers, no 
matter how appointed, inhered in the 
President, and could not be limited by 
Congress. This decision has been 
strongly criticized as a departure from 
correct principles. Nevertheless, it 
might be followed in states whose 
Constitutions contain similar lan- 
guage. In general, however, the 
theory of the state courts has been 
that the power of removal can be 
limited by legislation. The legisla- 
ture which alone creates the office, 
can, as a practical matter, limit both 
the power of appointment and the 
power of removal. 


i’ general, a public utility commis- 
sion is considered as a delegate of 
the legislature, and the commission- 
ers are legislative appointees. The 
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legislature may delegate to some other 
body the duty of making the appoint- 
ment or of hearing and determining 
upon removals from office. For in- 
stance, the governor or a court may 
be designated to appoint. Likewise, 
some statutes provide that removal 
may be made by the governor or by 
the courts, or even by a special board. 
In these cases the governor or court 
or board is acting as an agent of the 
appointing power in passing upon re- 
movals. The principles are expounded 
by the Pennsylvania Supreme Court 
in the case of Commonwealth ex rel. 
Attorney General v. Benn (1925) 284 
Pa. 421, P.U.R.1926B, 514. 

In forty-four out of the forty-eight 
public utility acts there are limita- 
tions imposed upon the power of re- 
moval. Where the power has been 
delegated these limitations would be 
binding. Where the power of re- 
moval has not been delegated, but is 
still retained and exercised by the ap- 
pointing power, the limitations might 
not be so effective. 

In most of the states grounds for 
removal are prescribed, the general 
ground being incompetence, miscon- 
duct, neglect of duty, but other 
grounds are sometimes specified. In 
most of the states hearings are pro- 
vided for either by the board having 
charge of removal or in the courts. 
In some states the removal can only 
be by impeachment or trial. 

In some states where the commis- 
sioners are elected, there is provision 
for their removal by an administra- 
tive act, and in two of these states 
there is provision for recall by elec- 
tion. 

Where a hearing is provided for, 
it is administrative in character. The 
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distinction between such proceedings 
and judicial trials is well established. 
For instance, the House of Lords 
held that such inquiries were not ju- 
dicial, but official inquiries, and could 
be performed by delegated commit- 
tees.* 

In general, the public utility laws 
contain substantial provisions to guard 
public utility commissioners against 
being arbitrarily removed from office. 
B” even though arbitrary removal 

has been carefully safeguarded 
in the fundamental law of most of 
the states, public utility commission- 
ers have been removed not because of 
any misconduct in office, but solely 
because their decisions were unpopu- 
lar. In many instances these deci- 
sions followed constitutional interpre- 
tations by the courts, and yet the 
commissioners were removed from 
office because some politician capital- 
ized the unpopularity of the decisions. 

Even where the fundamental law 
attempts to protect the public utility 
commissioner from unjust and arbi- 
trary removal, legislatures have some- 
times gotten rid of unpopular com- 
missioners by abolishing the office. 
The legislature may also alter the 
powers of the commission, make a 


2 Osgood v. nee ir (English and 
Irish Appeals) L . 636. See in 
this connection hy FAK, “of the New 
Jersey Court of Errors and Appeals in 
McCran v, Gaul, 96 N. J. L. 165, P.U.R. 
1921C, 261, the leading case in this country. 


q 
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commissioner ineligible for reappoint- 
ment, or withhold appropriations so 
as to hamper the work of the commis- 
sion. Of course, the evils which flow 
from such arbitrary acts are mani- 
fold. 

To sum up, we find that in a great 
majority of the states public util- 
ity commissioners are appointed, well 
paid, their office has considerable 
prestige, and is reasonably secure 
from arbitrary termination. The ten- 
ure of office is, on the whole, too 
short to attract the best men or to 
develop the best talent. This has a 
tendency to induce men to take the 
office with the expectation of making 
it a stepping-stone to private advan- 
tage in private practice. In some of 
the states, every principle which has 
been worked out as essential to secur- 
ing able public officers and independ- 
ence and efficiency in the perform- 
ance of public duties, has been violat- 


ed. 
O' course, no individual can ade- 
quately survey the practical re- 
sults in so large a field. Nevertheless, 
practice in many jurisdictions, a study 
of the decisions and correspondence 
with others who practise before com- 
missions, affords a basis upon which 
one can form a fair opinion as to 
whether the states have been success- 
ful in securing able, disinterested, and 
efficient public utility commissioners. 


“EvEN though arbitrary removal has been carefully safe- 
guarded in the fundamental law of most of the states, 
public utility commissioners have been removed not because 
of any misconduct in office, but solely 


because 


some politician capitalized the unpopularity of the de- 


cisions.” 
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As a general rule, we may say that 
there have been few really eminent 
public utility commissioners, such as 
Charles Francis Adams, of Massachu- 
setts, or Halford Erickson, of Wis- 
consin, or F. W. Stevens, of New 
York, to compare with such judges as 
Shaw, of Massachusetts, Mitchell, of 
Minnesota, and Cullen, of New York. 
Nevertheless, on the whole, the com- 
missioners are doing a higher grade of 
work than all but the highest state 
courts. Their work compares favor- 
ably with that of most of these state 
courts. It is inferior to the best of the 
Federal courts, just as the work of the 
state courts is, in general, inferior to 
that of the Federal courts. At least 
nine states have had outstanding com- 
missioners at one time or another, 
and able commissions most of the 
time; in twenty out of the forty-eight 
states the commissions are doing good 
work; in twenty-two mediocre work; 
at least seven have been doing poor 
work. 


O F those states which have had the 
outstanding commissioners, we 
find in every instance that there is a 
high prestige attached to the office; 
the provision for pay is higher than 
in any of the other states; the term 
of office is longer, with one excep- 
tion (Massachusetts), than the aver- 
age, and the provisions for security 
in office are ample. 

In one of these states, Connecticut, 
removal can only be had after a court 
trial. In Virginia removal can only 
be by impeachment. In California 
removal is by a majority vote of the 
legislature. 

In each of the other states, some 
trial or hearing is provided for. In 


Massachusetts the consent of the 
council is also required. 


) Bee us look at the least competent 
of the commissions, and see what 
we find. 

In these seven states we find the 
tenure of office is below the average, 
ranging only from two to four years. 
In four of the seven states the com- 
missioners are. elected and in three 
appointed. In each case the salary is 
slight compared with the pay of the 
judiciary of that state or other high 
officers. 

These appear to be the reasons for 
the mediocrity of the commissions 
and their inferior work rather than 
the failure to safeguard the security 
of the office holder from arbitrary 
removal. 

In the rest of the states we find 
mediocre commissions, or average 
commissions, doing average work. A 
majority of these commissions are 
appointed. With few exceptions, all 
of the elected commissions are among 
the mediocre group. The pay is rea- 
sonable. The provisions against re- 
moval are not, on the whole, inade- 
quate. The average tenure of office 
is much too short, and this would be 
sufficient in itself to account for me- 
diocrity of the office holders and their 
work. Sometimes the argument is 
advanced in support of the short 
term that otherwise inefficient or 
corrupt officials will remain too long 
in power, and unless frequently called 
to account will become too independ- 
ent. Unfortunately, the remedy pro- 
duces a worse disease by repelling 
from public service men of high char- 
acter and ability. The state must 
treat its office holders as trustees and 
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make the post one of real honor and 
trust. This is essential. The state 
always has ample remedies against the 
faithless trustees. 


|B aon we have more general recog- 
nition of the essentials neces- 
sary to secure independent, competent, 
and distinguished public officers, we 
will never get the best public service. 
Nothing is more essential, both for 
obtaining good incumbents and for 


insuring good work from them while 
in office, than a proper length of ten- 
ure of office and security against 
both arbitrary interference during 
and removal from office. In this field, 
as generally in this country, our pub- 
lic service suffers because of our con- 
ception that action, which ought to 
be essentially unbiased and independ- 
ent, is subject to political expediency 
and reprisal. That matters might be 
worse is some consolation. 
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Remarkable Remarks 





“There never was in the world two opinions alike.” 


Apert C. RITCHIE 
Governor of Maryland. 


Grorce L. Recorp 
Economist and publicist. 


F. H. La Guarpia 


Congressman from New York. 


Ep. Howe 
Philosopher of Kansas. 


H. I. Puiurrs 
Newspaper columnist. 


G. A. AUSBAND, Jr. 


Dr. E. E. Free 
Physicist and engineer. 


Tuomas F. WoopLock 
Financial writer. 


—MONTAIGNE 


“The day for meeting crises by beating political tom- 
toms has passed.” 


> 


“There is no example in human history of the success- 


. ful regulation of privilege.” 


* 


“The issue is now between the power group and the 
people for the retention of their government.” 


* 


“The real death grapple, the outcome of which will 
decide the fate of the world, is that between the politi- 
cians and the people.” 

* 


“The Interstate Commerce Commission has refused 
to let the Pullman Company charge extra when two 
people use the same berth. It holds that acrobatic feats 
of this nature are nonassessable.” 


? 


“If the oppressive and cumbersome governmental con- 
trol could be shaken off the railroads, it would at least 
place the trained executives in position to exercise their 
own economic judgment in railway management and 
operation.” 


» 


“More than nine tenths of the smoke particles now 
found in New York city air come from relatively small 
fires in homes, apartment houses, and small office build- 
ings and not from large factories and power plants as 
is generally supposed.” 


* 


“If this country wants the advantages, such as they 
are, of competition in the railroad industry—and can 
afford them—it must take the disadvantages, such as they 
are, with the advantages; it must take the rough with 
the smooth. It cannot pick and choose; it cannot have 
a hybrid.” 


455 





WHY THE PUBLIC INTEREST DEMANDS THE REGULATION OF 


The Competitors of the Rails 


By R. H. AISHTON 
PRESIDENT, AMERICAN RAILWAY ASSOCIATION 


interest, to continue the regula- 
tion of railways? 

If the answer is “yes,” three ques- 
tions immediately arise: 

Is it in the public interest at the 
same time to permit those practices 
for which the railroads were regulated 
in the past to continue without regula- 
tion, so far as their competitors are 
concerned ? 

What will be the final effect on the 
regulated form of transportation and 
its ability to continue to render effi- 
cient service? 

What effect will the continuance of 
railroad regulation have in rendering 
impossible this much talked of and 
greatly to be desired codrdinated ma- 
chine for all forms of transportation? 


[ it necessary today, in the public 


agence has tended greatly to 
stabilize railroad’ transportation 


and railroad rates. Every shipper 
now knows what his competitor’s rates 
by rail are; all shippers in the same 
community are placed on an equality. 
The rates as between communities 


may not be preferential or prejudicial. 

But the same principles of regula- 
tion are not applied to the competitors 
of railroads who are engaged in the 
same field of public service. Conse- 
quently, there may be, by these com- 
peting carriers, discrimination as be- 
tween shippers in the same com- 
munity, lower rates to a shipper with 
large tonnage than to a shipper with 
small tonnage, discrimination between 
commodities and between communi- 
ties, and so much duplication of serv- 
ice that no one may be able to operate 
with a reasonable profit and so be 
able to provide efficient service. 

Thus, in principle, every important 
consideration that required and justi- 
fied regulation of railroads as agencies 
of interstate commerce now applies to 
those railroad competitors that have 
entered this field of public service. 

If rebates and undue or unjust dis- 
crimination are wrong if engaged in 
by the railroads, can they be right if 
they are similarly engaged in by their 
competitors? 

Can a large part of the traffic of 
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the country be allowed to move sub- 
ject to rebates and the granting of 
unjust discriminations, while these 
acts are forbidden as to the balance of 
traffic? 

As these competitors have volun- 
tarily entered into the field of public 
transportation service, should they not 
assume obligations and responsibili- 
ties to a corresponding degree? 


HE facts demonstrate that lack 

of regulation of rail competitors 
is a demoralizing factor in the whole 
field of national transportation serv- 
ice and particularly so far as the rate 
structure is concerned. The record 
shows beyond a doubt that traffic, 
both passenger and freight, is being 
diverted in substantial amounts to 
these competing forms of transporta- 
tion. In addition, and as a matter of 
equity and sound economic develop- 


ment, competition in the field of public 
transportation service should be on 


fair and just terms. A recent report 
by an examiner of the Interstate Com- 
merce Commission states, in referring 
to the situation of railroad and high- 
way transportation: 

“The national transportation machine 
can not function with progressive efficiency, 
part regulated, part unregulated; codrdi- 
nation of transportation agencies cannot 


reach its economic possibilities under this 
anomalous condition.” 


HERE are, then, two problems in- 

volved in this matter of regula- 
tion for railroad competitors. One is 
concerned with fair terms of compe- 
tition; the other with effective co- 
ordination. 

Consideration of the problem of 
establishing fair terms of competition 
immediately raises three pertinent 
questions : 


Must not the fact be now recog- 
nized that the operations of these rail 
competitors, both in passenger and 
freight service, have reached the de- 
gree of importance to affect the condi- 
tion of existing transportation facili- 
ties and, therefore, they should bear 
the corresponding obligations and re- 
sponsibilities of that position—es- 
pecially in view of the fact that the 
existing rail transportation facilities 
are public service agencies essential to 
the public welfare? 

And must not the further fact be 
recognized that the commercial opera- 
tions of these rail competitors have 
become such an important influence in 
business competition that the rates 
charged affect the competitive rela- 
tionship of manufacturers and mer- 
chants and, therefore, rise above a_ 
mere private transaction? 

Finally, must not the fact be recog- 
nized that in the relationship between 
railroads and competitive operations 
on the highways, conditions cannot be 
fair, the true economic status of each 
cannot be determined, other means of 
transportation cannot develop on a 
stable economic foundation, regulation 
will be undermined, and an essential 
industry will be threatened so long 
as railroads are so comprehensively 
regulated in all essential respects, (in- 
cluding rates), while competitive op- 
erations are left free to give rebates, 
to discriminate between persons, com- 
modities, and places, and to select only 
the traffic which is most desirable to 
handle? 


HE time has come when recog- 
nition must be made of the ob- 
stacles in the way of effective co- 
ordination between the rails and: their 
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competitors. The first of these ob- 
stacles are found in the prohibitory 
laws that stand as a wall between 
effective coordination of rail trans- 
portation and other methods of trans- 
portation ; the second obstacle to effec- 
tive coordination is lack of stability 
in the operations of rail competitors, 
due to a lack of regulatory provisions. 

Neither fair competition, by means 
of which only can there be a legitimate 
and natural economic development of 
all forms of transportation ‘service, 
nor effective codrdination, which in- 
volves the utilization of the different 
facilities in performing the same 
transportation service without undue 
duplication, can be had until the opera- 
tions of rail competitors are founded 
on a basis of economic stability and 
have been required to meet in full the 
responsibilities inherent in the service 
which they seek to perform. 


Newark (N. J.) Evening News 


A™ then there is the highly im- 
portant question of subsidy. 

Just as the national transportation 
machine can not function with pro- 
gressive efficiency, part regulated and 
part unregulated, and just as codrdi- 
nation under such conditions cannot 
reach its economic possibilities, so, 
likewise, this transportation machine 
cannot function with progressive effi- 
ciency part subsidized and part un- 
subsidized. Coordination cannot reach 
its economic possibilities under this 
anomalous condition. It is a matter 
of considerable controversy as to 
whether all rail competitors are now 
being subsidized, but that subsidy is 
being granted to some of these com- 
petitors is beyond doubt. 

The rail carriers believe that where 
the service rendered by a competitor 
is a subsidized one, such unfair handi- 
caps should be removed. 


UNREGULATED COMPETITION 
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HOW ONE STATE COMMISSION IS 


Regulating the Taxicab 


In spite of the fact that the modern taxi presents a major problem in the 
control of mass transportation, in only six states have the public service 


commissions authority to regulate it. 


How Maryland has been doing 


pioneer work in this field is described in the following article. 


By HAROLD E. WEST 
CHAIRMAN, MARYLAND PUBLIC SERVICE COMMISSION 


HE taxicab, of all the common 

! passenger carriers in the United 
States, remains unregulated— 
except in a mere handful of the states. 


And even in these states, the regula- 
tion has been left to city councils or 


other municipal agencies. 

In only a bare half-dozen states 
does the state public service commis- 
sion have power to supervise taxi 
operations, notwithstanding the fact 
that the taxicab is probably today the 
greatest single problem in the control 
of mass transportation. 


greomagys is one of the half- 
dozen states where the state 
commission has some authority to 
deal with the taxicab. This authority 
was not handed to the commission up- 
on a silver platter. The Maryland 
commission’s original authority over 
taxicabs was largely a matter of its 
own initiative and statutory interpre- 
tation. It realized the necessity for 
taxicab regulation and found that 
under the law it was its general duty 
to regulate all “common carriers.” 


The taxicab situation as it existed 
in Maryland before commission regu- 
lation is, in many ways, typical of the 
taxicab situation as it exists today 
in many other states. The problems 
which the Maryland commission had 
to solve and the obstacles which it had 
to overcome are not by any means 
purely Maryland problems. Other 
commissions in other states must 
travel a similar road before they final- 
ly conquer the difficulties of taxicab 
regulation—difficulties which must be 
conquered in every state before the 
general control of mass transportation 
carriers can be complete, effective, and 
successful. Perhaps, also, this record 
may enable commissioners in other 
states to avoid some of the difficulties 
we encountered. 


HE difficulties of the Maryland 

Public Service Commission in 
the taxicab situation in Baltimore city 
began about two years ago with the 
coming to Baltimore of the zone cab 
system. A company proposing to 
operate a fleet of zone cabs had its 
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charter approved by the commission 
and was authorized to issue a small 
amount of securities, promising in the 
course of the hearing to take out in- 
surance. 

The authority of the commission at 
that time over taxicab operations was 
extremely limited. Under the law, 
taxicabs were classed as common car- 
riers and, as such, subject to the juris- 
diction of the commission, but there 
was nothing in the law which gave 
the commission definite authority over 
them or over their starting in business. 
After a taxicab company was incor- 
porated it had to have its charter 
approved by the commission and if it 
proposed to issue securities those 
securities had to have the approval of 
the commission, but that was about as 
far as the commission’s authority 
went. It had no control over the 
starting up of unincorporated com- 


panies or of the operation of the in- 
dividual cab owned by its driver. 

The coming into Baltimore of the 
first zone cab company brought with 
it a flock of unincorporated fleets and 
individual operators, all competing for 


business on the zone basis. The taxi- 
cab accident rate increased tremend- 
ously. Recklessly driven cabs were 
responsible for a number of deaths 
and large amounts of property dam- 
age. The accident record of the one 
company which had been authorized 
to operate by the commission was 
very bad, in fact the worst of the lot. 
It operated under a system of renting 
cabs to its drivers on -the basis of 
$6 a day of twelve hours, in which 
the driver was authorized to drive one 
hundred miles. He was required to 
pay 6 cents a mile for each mile in 
excess of one hundred driven in the 


twelve hours. After that return was 
made to the company owning the cab 
all he took in was his own. 


TT? system of operation had two 
marked evils. 

In the first place, it enabled the 
company owning the cab to set up the 
defense, in case of accident resulting 
in injury to person or property, that 
the driver was an independent con- 
tractor and he, and not the company, 
was liable. As the driver had nothing, 
there was little chance for the re- 
covery of damages. 

In the second place, at the 35-cent 
zone rate then prevailing the driver 
had to make seventeen 35-cent trips 
before he earned enough to pay for 
the rental of his cab, or approximately 
one and one-half trips per hour. This 
encouraged fast and reckless driving, 
as was shown by the accident reports 
of the company. It was seemingly 
impossible for the driver to make a 
living wage without either depending 
on tips, which were not numerous 
from patrons of the zone cabs, or 
gypping passengers by overcharging, 
or both. 


HE taxicab situation became so 

serious that the commission felt 
that it ought to do something about it. 
It, therefore, decided to require all 
taxicabs to take out accident insur- 
ance. 

As the introducer of the zone cab 
system had the worst accident record, 
the commission began with that com- 
pany and passed an order requiring it 
to take out insurance or give bond 
to protect the members of the pub- 
lic against injury and property dam- 
age. The taxicab company resisted 
the commission’s efforts in the mat- 
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ter and took the case into court. 

Both the lower court and the court 
of appeals decided that the commis- 
sion did not have the authority to 
require taxicab companies and opera- 
tors to take out insurance. 

Feeling that it was its public duty 
to control such a situation as was de- 
veloping in Baltimore, the commis- 
sion, after a great deal of work and 
study of taxicab legislation in other 
states and cities, drew a very moderate 
and what the commission believes to 
be a very effective bill for the control 
of the situation, which was intro- 
duced at the last session of the legis- 
lature. After a hard fight led by the 
original zone company in Baltimore 
the bill was passed substantially as 
submitted by the commission and was 
signed by the governor. 

Acting under the Maryland referen- 
dum law, this company with a few 
associates undertook to secure the 
signatures of 10,000 persons and sub- 
mit the law to the voters at the elec- 
tion of 1932. The petitions were pre- 
sented to the secretary of state and 
that official, held that the petition was 
legally sufficient to have the law put 
upon the ballot. 


HE Yellow Taxicab Company, 
with some associated interests, 
thereupon began a study of the peti- 
tions and to check up of the names 
upon them. It found that a large 
number of names were fraudulent. 


e 


There were upon the petitions names 
of persons who had no existence, 
names of persons who were dead, 
names of dogs, names of persons in 
other states, and names signed with- 
out the authority of their owners. In 
fact, the name of State Senator D. G. 
McIntosh, Jr., the man who intro- 
duced the taxicab bill in the general 
assembly, was found on one of the 
petitions. It was stated that a negro, 
being locked up in jail in one of the 
counties, had earned a little change by 
filling in the petition form with the 
names of everybody he could think 
of. It was also discovered that one of 
the petitions was filled up with names 
taken from mail boxes along a rural 
route. Those names appeared in the 
order of the boxes, and the owners of 
the boxes said they never saw the 
petition, let alone signing it. It was 
also stated that these petitions had 
been left around in speakeasies and 
other places, and were indiscriminate- 
ly signed. Under the law, the person 
who submits each petition, or group 
of names, must make affidavit that 
the persons’ names thereon are, to his 
personal knowledge, registered voters 
of the state of Maryland. 


_ interests opposing the referen- 
dum on the taxicab bill submitted 
to the court a bill of complaint asking 
the court to enjoin the secretary of 
state from certifying the taxicab law 
to the supervisors of election for plac- 


vehicle used and the quality of the service given, it 1s ques- 


q “UNLEsS there is some uniformity in the character of the 


tionable whether an absolutely uniform taxicab rate would 
Perhaps @ minimum and maximum rate 
scheme can be made to solve the problem.” 
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ing upon the ballot and the super- 
visors of election from placing the law 
on the ballot. Counsel for the com- 
pany demurred to the bill of complaint, 
but did not answer it. It was evident 
that, if the case was tried on its merits 
and evidence was produced in court 
to show the fraudulent character of 
certain parts of the petition, it was 
likely that some one would go to jail 
for perjury. The court overruled the 
demurrer, granted the injunctions 
prayed for, and declared the law in 
force, about the latter part of October 
or the first of November. The com- 
mission immediately took steps to put 
its provisions into effect. 

As the bill was passed in the closing 
hours of the legislative session, no 
appropriation was made to the com- 
mission for the cost of putting the 
law into effect and the commission 
was required to work its staff over- 
time for a long period in order to 
meet the situation and have the cabs 
of Baltimore operating under the law 
on January Ist. 

After that date no cabs lawfully 
could be operated without permits 
from the commission. The commis- 
sion had no desire to deprive any taxi- 
cab owner of the privilege of operat- 
ing, and it was especially desirous of 
having ample taxicab service for the 
city on New Year’s Day. A complete 
set of forms consisting of application 
blanks, printed cards, and the like had 
to be drawn up and printed, the 
amount of insurance and bond for 
each cab or fleet of cabs determined 
and meters for each cab had to be 
examined, tested, and sealed. A great 
deal of difficulty was had with the 
meters. There was not a sufficient 
supply in Baltimore and a supply had 


to be obtained from New York. The 
commission’s engineers had to see that 
each meter registered accurately, was 
properly installed, and not subject to 
manipulation. Every insurance pol- 
icy had to be scrutinized to see that it 
gave proper protection. Assistance 
had to be given to hundreds of taxi- 
cab operators in preparing their appli- 
cations and supplying the information 
required by the commission. Before 
permits to operate were finally issued 
each cab had to be operated over a 
measured course with an inspector 
from the commission as a passenger 
to see that not only was the meter but 
the car itself functioning properly. 
These were the high spots in a hectic 
two weeks at the close of the year into 
which most of the work was con- 
centrated. 


A: soon as that work was well in 
hand, the commission prepared 
a tentative set of rules, a copy of 
which was sent to every cab operator 
for criticisms and suggestions, which 
criticisms and suggestions were heard 
at an open hearing held on January 
27th. All of these were considered 
and, on February 15th, the rules were 
adopted, effective March Ist. On and 
since that date the taxicab situation in 
Baltimore has been, for the first time, 
completely regulated. 

Prior to January 1, 1932, it was 
estimated that 2,000 taxicabs were in 
operation in Baltimore city. Of that 
number perhaps a thousand dropped 
out of the business. The commission 
has issued something over 1,000 per- 
mits. Hardly a day passes but that 
new applications for permits are 
made and permits already issued are 
canceled, principally for failure to 
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When State Commission Regulation of the Taxi Is Better 
than Municipal Regulation 


oe gone commission regulation in a small 

state with only one or two large cities is 
superior to municipal regulation. Aside from 
being more experienced in efficient regulation, 
the commission has the authority of the state 
behind its decrees—an authority which is gen- 
erally lacking in municipal ordinances.” 





maintain accident or other insurance. 


HEN the taxicab bill was before 

the legislature the principal op- 
position to it was based on the idea 
that regulation, because of the cost of 
insurance and meters, would make 
taxicab service cost more. This idea 
was sedulously spread by the company 
which led the fight against the bill. 
Immediately after the law went into 
effect, however, this company of its 
own motion reduced the rates of its 
service by fixing a charge of 25 cents 
for 34 miles in any direction. This 
would seem to be a noncompensatory 
rate, and there was great objection to 
it by other taxicab operators who felt 
they had to meet it. The company 
putting it into effect, however, re- 
quires each driver of a cab to turn in 
to it as the company’s share of the 
day’s receipts $6.40. If a driver can- 
not turn in that amount, he is not 
permitted to take out a cab the next 
day. Many drivers do not make this 
amount but pay the difference out of 
their own pockets in the hope of 
making a better showing on another 
day. Some of the men working under 
this system will not earn more than 


from 25 cents to $1.25 a day. Under 
this system, the high accident rate of 
this company seems to have been 
maintained, the accident records for 
January showing that it had more 
accidents than any other two compa- 
nies, one of these accidents resulting 
in a death. Testimony was given 
at the hearing on the rules that when 
a driver operating on this system had 
an accident he saw to it that it was 
just about as bad as he could make 
it. Of course, if it were not for the 
present depression the company could 
not get drivers on such a basis, and 
it is openly charged that the company 
is exploiting the necessities of its men. 

This system of payment, however, 
appears to be within the law. So far 
as the driver is concerned, he is not 
much helped by the provision of the 
law which requires that each driver 
be himself the owner of a taxicab or 
a bona fide employee of the owner. 
That provision, however, does prevent 
the company, in case of an accident, 
setting up the defense of independent 
contractor. That the system is con- 
ducive to recklessness and is the cause 
of many accidents there seems to be 
no doubt, and the commission is now 
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studying means of meeting the situa- 
tion from that angle. 


N° attempt has been made by the 
commission to establish a uni- 
form system of rates. The taxicab 
business in Baltimore was on a com- 
petitive basis when the law was passed 
and assurances were given members 
of the legislature that the commission 
would make no attempt to destroy the 
competitive character of the business, 
if it should be put under regulation. 
A movement is on foot, however, 
among the taxicab people themselves 
to petition the commission to establish 
maximum and minimum rates for 
taxicab service in Baltimore city. 


N™ problems in connection with 
this situation crop up every day. 
There has been a fight among the in- 
surance agents for the taxicab busi- 
ness and some of them are finding that 
the business is not nearly as desir- 
able as they thought it would be. Some 
companies are issuing policies on the 
instalment plan, payments being made 
weekly in advance. The average rate 
amounts to about one dollar a day for 
insurance on five, ten, and one basis, 
the smallest policy which the com- 
mission will accept. 


iy is difficult to say at this time 
whether uniform taxicab rates will 
ultimately be ordered in Maryland 
cities along the lines followed by our 
sister state commission in Connecticut. 
A number of factors will have to be 
considered before any final disposi- 
tion can be made on this point. Un- 


less there is some uniformity in the 
character of the vehicle used and the 
quality of the service given, it is 
questionable whether an absolutely 
uniform rate would be practicable. 
Perhaps a minimum and maximum 
rate scheme can be made to solve the 
problem. In this way a company 
operating a fleet of high grade cars 
would be entitled to a higher rate than 
a company operating cheap cars. We 
will cross that bridge when we come 
to it. 


"gervmgnacl speaking, I believe 
that state commission regulation 
in a small state with only one or two 
large cities is superior to municipal 
regulation. Aside from being more 
experienced in efficient regulation, the 
commission has the authority of the 
state behind its decrees—an authority 
which is generally lacking in munic- 
ipal ordinances. Of course, in a large 
state with numerous cities, such as 
Pennsylvania or New York, it would 
be difficult for the state commission 
to keep in close touch with local situa- 
tions. Whether in such a situation 
municipal taxicab regulation would 
be better than the creation of local 
deputy commissioners to pass on 
regulatory problems in the first in- 
stance, subject to the approval of the 
state commission itself, is a question 
which will have to be answered in 
Pennsylvania, New York, and other 
states similarly affected. 

For the present the taxicab prob- 
lems of Maryland are sufficient to 
keep the commission in this state busy. 





Does the new tax law in Wisconsin impose the actual burden 
q of expense of commission regulation upon the utility stock- 
holder—or upon the ratepayer? This pertinent question will 

be answered in the next issue—out April 28th. 
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The Exportation of Water Power 


Can a state legally confine electric energy within 

its own geographical boundaries? How the courts 

have answered analogous questions is summarized 
in this article. 


By HENRY C. SPURR 


HE idea prevails in some quar- 
Ts that hydroelectric power is 

something that can be legally 
fenced in. 

Maine, for example, forbids its ex- 
portation. Other states have assumed 
that transmission can be stopped at 
state borders. The theory seems to 
be that hydroelectric power is a natu- 
ral resource which belongs to the state 
in which it is generated. If that is 
so, the questions might be asked: 

Can a state not keep what is its 
own? If there is not enough to go 
around, can the commonwealth not 
legally refuse to divide the loaf with 
its neighbors? 

These questions are not easy to 
answer. They involve constitutional 
law. The Supreme Court justices are 
not unanimous in their opinions on 
the subject. The decisions of the 
court are hard to reconcile. 


what extent, if at all, can a 
state shut off trade in natural re- 


sources which have come into the pos- 
session of its citizens and which they 
own, in view of the constitutional 
right to engage in interstate com- 
merce? 

That is one question. 
other : 

Say a state has paramount power 
to keep its natural resources. Sup- 
pose it could forbid their exportation 
in spite of the right of its citizens to 
engage in interstate commerce. Even 
so, that would not mean that a state 
could prohibit the exportation of hy- 
droelectric energy, unless hydroelec- 
tric current is a natural resource. Is 
it? 

Let us consider that question first, 
because if hydroelectric power is a re- 
source produced by man and not by 
nature, its export cannot be forbid- 
den on the theory that such a policy 
is justified as a conservation of a nat- 
ural resource. 

According to the Century Diction- 
ary a natural thing is something 


Here is an- 
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“formed, produced, or brought about 
by nature, or by the operation of the 
laws of nature; real, not artificial, or 
cultivated.” So, it would seem that 
a natural resource is something use- 
ful to man that is produced by nature 
alone. It is a gift of God and re- 
mains a natural resource as long as it 
exists in form and substance just as 
it came from God. It is a raw mate- 
rial which may be consumed as it is 
used or made over into other things 
by the ingenuity of man for his sat- 
isfaction. That which is created by 
the brain and hand of man out of 
natural resources would hardly be it- 
self a natural resource. Does it not 
cease to be a natural resource when 
the form in which it is found in na- 
ture is changed by artifice? 

Sand, gravel, and shell deposits are 
unquestionably natural resources. 


~~ gas is undoubtedly a 


natural resource. Nature itself 
has done all the work necessary to fit 
this gas for consumption. All man 
has to do is to capture it, convey or 
direct it to the place where it is to be 
used. 

Crude oil as it comes from the earth 
would be regarded as a natural re- 
source. But when it has been refined 
and split up into a number of differ- 
ent things, are these new things also 
natural resources? Is gasoline a nat- 
ural resource? Is kerosene? Is tar? 
In the case of gasoline, kerosene, and 
tar, man has done something to a raw 
material to change its form in order 
to convert it to special uses. 

Coal is a natural resource. Is 
coke? 

A virgin forest is a natural re- 
source. Is a planted forest also a nat- 


ural resource? Is lumber? If so, 
how about a chair? 

If everything which comes from 
natural resources is itself a natural 
resource, then there would be no dis- 
tinction between natural resources 
and other resources, as all resources 
in the last analysis come from nature’s 
storehouse. But if there are resourc- 
es which are natural and those which 
are not natural, when does a natural 
resource cease to be natural if not at 
the time its form is changed by man? 


N° we come to the considera- 
tion of our specific question: Is 
hydroelectric energy a natural re- 
source? 

Electricity is undoubtedly a natural 
force. It manifests itself in thunder 
and lightning. But in this free state 
it is a destructive force and, therefore, 
not a natural resource. If this natu- 
ral force could be captured and put to 
work, it would be a natural resource. 
It would be natural because produced 
by nature alone without the aid of any 
machinery invented by man. 

But hydroelectric power, whatever 
its precise nature may be, is not gen- 
erated by nature, unassisted. It is 
produced by machinery. It is true 
that the power which runs the ma- 
chinery comes from water, a natural 
resource. No part of that natural re- 
source, however, goes into the current 
itself. It is not even analogous to a 
chair manufactured from standing 
timber. 


War power used in generating 
electricity expends itself when 
it has passed through the turbines. 
The turbines turn the generators and 
from the generators, man-made de- 
vices, comes the current, an entirely 
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different kind of force from that of 
falling water. Raw water power, for 
example, can never set fire to a build- 
ing. The energy which comes from 
electric generators can. Water pow- 
er must be used where the water is. 
Electric power can be transmitted and 
employed far from where it is gen- 
erated. 

Moreover, there is no difference 
between the nature of electric current 
produced from water and that gener- 
ated by the use of steam or oil. If 
hydroelectric power can be kept with- 
in a state on the theory that it is a 
natural resource, there would seem to 
be no reason why other electric power 
could not be subject to like treatment. 
Is not the electric power which comes 
from steam plants also generated by 
the use of water? In a hydroelectric 
plant the water passes through tur- 
bines. In a steam plant, it passes 


through boilers. A steam plant could 
not operate without plenty of water. 

Let us suppose that two generating 
stations are located in Pennsylvania. 
One we will say is a hydroelectric 


plant, the other a steam plant. The 
hydro plant gets its power to move its 
generators from water alone. The 
steam plant gets its power from water 
and coal, both of which are natural 
resources. If the natural resource 
argument is good in the case of a hy- 


droelectric plant, why would it not be 
of double force in the case of a steam 
plant? The hydro plant uses only one 
natural resource. The steam uses 
two. 

The same reasoning would apply 
to electric power generated by the use 
of crude oil. Here, if we disregard 
the natural resources which have gone 
into the machinery, oil alone would be 
the natural resource used. 


|, gaherse-srmag a gas might be re- 
garded in the same way. It is 
merely taken out of coal, a natural 
resource in which the gas is locked up. 

It might be argued, perhaps, that 
if electricity exists in a natural or 
free state in the clouds or in the sky, 
it exists on the earth; and that al- 
though we are accustomed to say. that 
we generate electric power, we really 
do not do so. What we call genera- 
tion, it might be argued, is not a proc- 
ess of manufacture but merely one of 
capture. It could be said that we cap- 
ture electricity as we capture natural 
gas, the only difference being that the 
devices used in the capture of elec- 
tricity are more elaborate than those 
used in the capture of gas. 

But if we look at electricity in this 
way as a natural force, we must ad- 
mit that it is not confined to a single 
state or group of states. As much of 


e 


current produced from water and that generated by the 


q “THERE is no difference between the nature of electric 


use of steam or oil. 


If hydroelectric power can be kept 


within a state on the theory that it is a natural resource, 
there would seem to be no reason why other electric power 


could not be subject to like treatment. 


Is not the electric 


power which comes from steam plants also generated by 


the use of water?” 
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it exists per square mile in one state 
as in another. Moreover, there is 
nothing to show that electricity, if 
looked upon as a natural force or a 
resource of this kind, is not inexhaus- 
tible. Therefore, there would be no 
reason to forbid the exportation of a 
natural resource which could not be 
exhausted or even impaired no mat- 
ter how much of it were transmitted, 
in captured form, across state bound- 
ary lines. 

So, from whatever angle the sub- 
ject is viewed, it would appear that 
the assumption that hydroelectric 
power can be kept within the state in 
which it is either generated or cap- 
tured on the theory that such action 
is justified in order to conserve a nat- 
ural resource, is unsound. 

Let us assume, however, that there 
is nothing in this line of reasoning 
and that hydroelectric power is a nat- 
ural resource because it is generated 
by water. Even if it is as much a 
natural resource as natural gas, has a 
state the right to forbid its exporta- 
tion? 


exportation question 
came before the Supreme Court 


HE gas 


in 1911.1. A few years before that 
Oklahoma became concerned over the 
exportation of natural gas. A great 
resource was being disposed of out- 
side of the state. The government 
wanted to keep it for Oklahoma. 
Therefore, a law was enacted which 
prohibited the construction of pipe 
lines, except by domestic corporations, 
and forbade domestic corporations 
from sending any of the gas out of 
the state. This, said the state, was 


1 West v. Kansas Nat. Gas Co. 221 U. S. 
229, 55 L. ed. 716. 


merely a conservation measure. The 
Supreme Court, however, held that 
when the gas came into the possession 
of the owner, it became a subject of 
commerce, “state and _ interstate.” 
That being so, the owner could not be 
constitutionally deprived of the lib- 
erty of trading in it with the citizens 
of sister states on the theory that the 
ruling principle of the Oklahoma stat- 
ute was conservation and not com- 
merce. 

The Oklahoma law recognized nat- 
ural gas as a subject of state com- 
merce but sought to prevent it from 
being a subject of interstate com- 
merce. Mr. Justice McKenna, de- 
livering the opinion of the court, 
spoke as follows: 


“Tn other words, the purpose of its con- 
servation is in a sense commercial,—the 
business welfare of the state, as coal 
might be, or timber. Both of those 
products may be limited in amount, and the 
same consideration of the public welfare 
which would confine gas to the use of the 
inhabitants of a state would confine them 
to the inhabitants of a state. If the states 
have such power, a singular situation might 
result. Pennsylvania might keep its coal, 
the Northwest its timber, the mining states 
their minerals. And why may not the 
products of the field be brought within 
the principle? Thus enlarged, or without 
that enlargement, its influence on inter- 
state commerce need not be pointed out. 
To what consequences does such power 
tend? If one state has it, all states have 
it; embargo may be retaliated by embargo, 
and commerce will be halted at state lines. 
And yet we have said that ‘in matters of 
foreign and interstate commerce there are 
no state lines.’ In such commerce, instead 
of the states, a new power appears and a 
new welfare——a welfare which transcends 
that of any state. But rather let us say 
it is constituted of the welfare of all of 
the states, and that of each state is made 
the greater by a division of its resources, 
natural and created, with every other state, 
and those of every other state with it. 
This was the purpose, as it is the result, 
of the interstate commerce clause of the 
Constitution of the United States. If there 
is to be a turning backward, it must be 
done by the authority of another instru- 
mentality than a court.” 
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Two Reasons Why Water Power Cannot Be Confined 
within State Boundaries: 


“FIRsT : 
not @ natural resource, and, 


“SECOND: 


Because hydroelectric power is 


Assuming it to be a natural 


resource, it is not a resource which a state 
can prevent from entering interstate com- 
merce once it has been generated or captured 
and reduced to possession and ownership of 


individuals.” 





n Indiana case was referred to in 

the opinion.* In this a statute 
which made it unlawful to export 
natural gas was held unconstitutional. 
The court announced these proposi- 
tions : 


“(1) Natural gas is as much a com- 
modity as iron ore, coal, or petroleum or 
other products of the earth, and can 
transported, bought, and sold as other 
products. 

“(2) It is not a commercial product 
when it is in the earth, but becomes so 
when brought to the surface and placed in 
pipes for transportation. 

“(3) If it can be kept within the state 
after it has become a commercial product, 
so may corn, wheat, lead, and iron. If 
laws can be enacted to prevent its trans- 
portation, ‘a complete annihilation of inter- 
state commerce might result.” 


After reviewing a number of ear- 
lier cases Mr. Justice McKenna of the 
Supreme Court continued: 


“We have reviewed the cases at some 
length, as they demonstrate the unsound- 
ness of the contention of appellant based 
upon the right to conserve (we use this 
word in the sense appellant uses it) the 
resources of the state, and that the statute 
finds no justification in such purpose for 
its interference’ with private property or 


® State ex rel. Corwin v. Indiana & O. Oil, 
Gas & Min. Co. (1889) 120 Ind. 575, 22 N. E. 
778. Affirmed in Manufacturers Gas & Oil 
Co. v. Indiana Nat. Gas & Oil Co. (1900) 
155 Ind. 545, 58 N. E. 706. 


its restraint upon interstate commerce. At 
this late day it is not necessary to cite 
cases to show that the right to engage in 
interstate commerce is not the gift of a 
state, and that it cannot be regulated or 
restrained by a state, or that a state can- 
not exclude from its limits a corporation 
engaged in such commerce. To attain these 
unauthorized ends is the purpose of the 
Oklahoma statute.” 


| i 1911 West Virginia became 
alarmed over the threatened de- 


pletion of its natural gas resources. 
It enacted a law the purpose of which 
was to give its citizens a preferential 


right to the supply. If there should 
not be enough for all, West Virgin- 
ians were to be served before others. 
Suits were brought by Pennsylvania 
and Ohio to prevent West Virginia 
from enforcing the law. The Su- 
preme Court held that West Virginia 
had no right to keep its natural gas 
for itself. The court declared that 
the position of the state was essen- 
tially the:same as that asserted by 
Oklahoma in the case already re- 
ferred to; that the law could not be 
supported on the theory that it was a 
conservation measure. 

It was also held that the fact that 
the pipe line companies were engaged 
in a quasi public business, that is to 
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say, a public utility business, gave the 
state no power so to regulate their 
service as to interfere with their right 
to supply customers in other states.* 


HERE were three dissenting opin- 
ions in this case Mr. Justice 
Holmes was of the opinion that the 
products of a state, until they are 
actually started to a point outside of 
it, may be regulated by the state not- 
withstanding the commerce clause. 
He also said he did not see what was 
to hinder a state from keeping its coal 
or timber. He was of the opinion 
that the Constitution does not prohibit 
a state from securing a reasonable 
preference for its own inhabitants in 
the enjoyment of its products even 
when the effect of its law is to keep 
property within its boundaries that 
otherwise would have passed outside. 
Mr. Justice Brandeis considered this 
argument unanswerable. 
There have been some decisions of 
the court upholding the right of a 


state to keep its resources; water, for. 


example. A law preventing the di- 
version of waters of a river in one 
state for use of citizens of another 
was declared not to be a violation of 
the Federal Constitution. It was 
held that the state could do this in the 
exercise of its police power. Mr. 
Justice Holmes, who wrote the opin- 
ion of the court, said: 

“We are of opinion, further, that the 
constitutional power of the state to insist 
that its natural advantages shall remain un- 
impaired by its citizens is not dependent 
upon any nice estimate of the extent of 
present use or speculation as to future 


needs. The legal conception of the neces- 
sary is apt to be confined to somewhat 


8 Pennsylvania v. West Virginia, 262 U. S. 
553, 67 L. ed. 1117, P.U.R.1923D, 23. 

#Hudson County Water Co. v. McCarter 
(1908) 209 U. S. 349, 52 L. ed. 828. 


rudimentary wants, and there are benefits 

from a great river that might escape a 

lawyer’s view. But the state is not re- 

quired to submit even to an esthetic an- 
alysis. Any analysis may be inadequate. 

It finds itself in possession of what all 

admit to be a great public good, and what 

it has it may keep and give no one a 

reason for its will.” 

N a case decided in 1896 the court 

held that the police power of the 
state to preserve game birds as a valu- 
able food supply for its people justifies 
a statute prohibiting their transporta- 
tion beyond the state.’ The property 
in the game was said to lodge in the 
public, and as the state could prohibit 
its taking, it could allow the posses- 
sion on condition that the game be 
not allowed to go outside the bound- 
aries of the state. 

But this decision has been qualified. 
In a recent case it was held that a 
state could not stop the shipment of 
raw and unshelled shrimp out of the 
state where the purpose was to bring 
about the removal of a canning and 
packing industry from Mississippi to 
Louisiana and not to conserve the use 
of the shrimp for the people of Louisi- 
ana. 

Mr. Justice Butler, who wrote the 
opinion of the court, said, however, 
that the state as representative of its 
people, might have retained the use of 
the shrimp for its own citizens.® 

It is difficult to reconcile the reason- 
ing in these cases with that in the 
natural gas cases. In so far as the 
game case and the obiter dicta in the 
fish case may have turned on the 
principle that a state may prohibit in- 
terstate commerce as a condition of 
granting a privilege, they are not now 


5Geer v. Connecticut, 161 U. S. 519, 40 
L. ed. 793. 

6 Foster-Fountain Packing Co. v. Haydel 
(1928) 278 U. S. 1, 73 L. ed. 147. 
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binding as that principle has been re- 
pudiated by the court.’ 


HE transportation of electric 

power across state lines is inter- 
state commerce,® and it is hard to see 
how it can be distinguished from in- 
terstate commerce in natural gas. If 
hydroelectric power is a natural re- 
source, it is more like natural gas 
than like wild game. If, therefore, a 
state cannot forbid the exportation of 
gas which has been reduced to. posses- 
sion and ownership, it is difficult to 


7 Terral v. Burke Construction Co. (1922) 
257 U. S. 529, 66 L. ed. 352. 

8 Public Utilities Commission v. Attleboro 
Steam & Electric Co. 273 U. S. 83, 71 L. ed. 
549, P.U.R.1927B, 348. 


understand how it could prohibit the 
exportation of hydroelectric power. 
It would seem that the gas cases, to 
the contrary, would be controlling. 

A reasonable conclusion would, 
consequently, seem to be that states 
are without power to forbid the ex- 
portation of hydroelectric power for 
two reasons: 

First: Because hydroelectric pow- 
er is not a natural resource, and, 

Second: Assuming it to be a nat- 
ural resource, it is not a resource 
which a state can prevent from enter- 
ing interstate commerce once it has 
been generated or captured and re- 
duced to possession and ownership of 
individuals. 





Strange Tales from the Utility World 


TELEGRAPH companies use less electricity when sending messages than 
when the lines are idle. 


* 


+ 


Tue largest single order for messages ever received was reported 
this spring by Western Union, which delivered 3,200,000 pieces of 
printed matter to prospective buyers of Buick automobiles. 

+ 


TELEPHONE subscribers in Switzerland are now able to listen in upon 
radio broadcasting programs by merely unhooking their receivers— 
thanks to a recently inaugurated system of transmission. 

*” * 


Utiiry corporations on the Pacific Coast are stealing a march on 
the weather man by taking daily temperatures of the surface waters 
of the ocean, thus predicting the rainfalls—information of special 
value to both the hydroelectric, and the water companies. 


BorHerep for two ye2rs because his little daughter had passed as 
under five years of age, whereas she was really five and one-half years 
old, a man recently walked into the Canadian Pacific Railroad station 


at Vancouver, British Columbia, 


Vancouver to Montreal, paid $50.50, 
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urchased a half-fare ticket from 


and then tore up the ticket. 





OUT OF 
THE MAIL BAG 


The Rights of a Utility to Engage 
in Merchandising Activities 


n Pusiic Utivities Fortnicutty of De- 

cember 24, 1931, on page 801, appears 
the question “In what states are corporations 
foreign to the state prohibited from engaging 
in the utility business?” In answer to that 
question Pusiic Urmities FortNIGHTLY 
names Arizona, California, Illinois, Indiana, 
Minnesota, New Hampshire, New York, 
Ohio, Virginia, and Wisconsin. That answer 
is true only in part and in a rather un- 
important way, and must have been mislead- 
ing to the person who asked the question. 

In most states foreign corporations are 
permitted to conduct a utility business, if 
they were so doing at the time of the passage 
of the regulatory act, or if they are engage 
in interstate commerce. In New Hampshire, 
for example, a large amount of utility busi- 
ness is conducted by foreign corporations 
which were serving there prior to 1911 or 
are interstate in character. Your answer 
would lead one to believe that in the states 
you have named foreign corporations are 
not engaged in the utility business. 

—Georce R. Grant 
General Attorney, New England 
Telephone and Telegraph Company, 


Boston. 
e 


Switzerland’s Experiment with 
Government Ownership 


Ts article by Lothrop Stoddard, “The 
Ominous Lesson from Australia’s Orgy 
of Public Ownership,” in your February 4th 
number, is published at an opportune time. 
Australia’s plight, as the result of her dis- 
astrous experiment in the conduct of her 
railroads, has become of international con- 
cern because of the threatened default of her 
bonds yet her experience in the railway busi- 
ness does not differ materially from the 
experience of other nations. Switzerland, 
for —— 

Switzerland is one of the oldest and is, po- 
litically, one of the most successful democra- 
cies in the world. She has an industrious 
and thrifty population of about 4,000,000, 


living on 15,976 square miles of territory. 

Up to some thirty years ago Switzerland 
enjoyed private ownership of her railway 
systems. Then she socialized 58 per cent 
of the lines and a dozen years later completed 
the job of taking over all the railroad lines. 
Most of the time since then she has had a 
large deficit. Freight rates were increased 
after complete public ownership had been 
in effect, in an effort to make both ends meet. 

Switzerland has been free from internation- 
al trouble and, with all these advantages, 
one would imagine that her railway system 
ought to make money, especially when she 
does not pay any taxes, pays low wages, and 
charges very high freight rates. She owns 
3,365 miles of railways, of which 2,123 are 
electric; they cost $679,980,302. Her freight 
rate is 3.72 cents per ton per mile, whereas 
we in the United States transport freight 
for just around one cent per ton per mile. 
Her wages average $805 a year, or less than 
half the wage rate in this nation. Using 
round numbers, Switzerland has an income 
of $100,000,000 and expenses for operation 
of $66,000,000. Interest charges at 5 per cent 
would just about eat up the $34,000,000 “net 
receipts.” Net receipts in this case mean the 
difference. between the receipts and the cost 
OL operation. 

The annual cost of the freight bill for the 
Swiss people is $55,000,000. If, now, she 
enjoyed the low freight rate that we have, 
her freight bill would be only $15,000,000— 
a loss, by the way, of $10 a year for every 
man, woman, and child in the republic. Her 
taxes should total $4,500,000 a year, com- 
pared with us, so here we sum up a total 
indirect loss of $44,500,000. Passenger service 
is cheaper than that of this country, but this 
is due to the fact that many travel third 
class. First-class travel on practically all 
the government lines of Europe correspond 
with Pullman rates in this country. here 
are the “season tourist tickets,” for the bene- 
fit largely of the tourists, and are very cheap, 
but of no benefit to the taxpayers. 

There is a growing opposition to govern- 
ment ownership, especially with the intelli- 
gent part of the population, because they 
have learned that in place of reducing the 
cost of government it has increased the cost. 
It is the old story of the dead hand of the 
government, which socializes industry only 
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to destroy efficiency, good service, and estab- 
lish politicalization of the enterprise. And 


the general observations about the Swiss 
railroads prevail in practically all of the 


ocialized railroad lines in Europe. 
, —F, G. Rh Gorpon, 
Haverhill, Mass. 


e 


The Present State of Utility 
Merchandising in Kansas 
and Oklahoma 


NE must necessarily be impressed with 
O the reports in Pusitic Utiities Fort- 
NIGHTLY concerning the state of the electrical 
and gas merchandise businesses in Kansas 
and Oklahoma. Personally, I see no reason 
why the utilities operating in those states— 
or their shareholders—should not organize 
business corporations to deal in such mer- 
chandise, reemploy the skilled personnel al- 
legedly thrown out of employment by the 
laws complained of, and rent from the utili- 
ties the premises which presumably became 
desolate when those laws became operative. 

I can bear witness from my own experi- 
ence with utilities in Kansas that the one 
thing which marks them for special notice 
is their unwillingness to play ball. If the 
merchandise business is off in those states 
as alleged, it is off largely because what busi- 
ness is done is done on a solider basis now 
than formerly. Anyone can work sales 
miracles when the cost of the performances 
is borne by the consumers, as it is, of neces- 
sity, when the manner of accounting allocates 
substantial elements of the true total mer- 
chandising costs to gas or electric operating 
and administrative expenses. 

The account classifications should compel 
the allocation of all costs applicable to mer- 
chandising to that function, and that includes 
not only the direct cost of goods sold, but 
advertising, stores handling, carting, lighting, 
stationery, accounting, proportion of taxes, 
building heating and maintenance, janitor, 
water, executive services, fixed charges pro- 
portionate to value of facilities employed, 
inventory losses, and overhead. “New busi- 
ness expenses” should be charged only with 
the cost of efforts to “educate” industries to 
use central station service, with the cost of 
securing consumers in virgin territory, and 
with reasonable commissions to be credited 
to “merchandising and jobbing revenue” in 
connection with actual increases in connected 
load which may definitely be ascribed to the 
sale by the merchandise departments, of gas 
or electric appliances. The net results of 
merchandising as developed by this manner 
of accounting should be carried directly to 
“profit and loss.” 

It is generally a mistake to permit the 
charging of any costs incurred in connection 
with merchandise selling to “new business 


expenses.” Merchandise peopie are incor- 
rigible optimists and are always under a 
strong temptation to charge many things to 
“new business” rather than to the ineffi- 
ciencies and extravagances of their own man- 
agement. It is particularly serious where 
bonus or salary increase s es are inter- 
locked with the merchandising gross incomes. 

But it is absurd to say that if the Kansas 
and Oklahoma utilities really wanted to back 
up the merchants now handling merchandise, 
they could not do it; at least at no greater 
total cost to themselves than their former 
merchandise departments actually entailed. 
This is the experience of some of the largest 
utilities in the country. 

—H. M. Srusss 


Little Neck, N. Y. 


Methods of Auditing the Ac- 
counts of Utility Companies 


was much interested in reading the article 

by Freeman Tilden in your issue of 
February 18th on the subject of audits of 
the public utility companies. I am not at 
all hopeless about the future attitude of the 
American stockholders. 

Heretofore it has been easy to make money 
in the United States but now that the country 
is more fully settled, we are approaching 
European conditions. People in Europe are 
interested in attending stockholders’ meetings 
because they want to keep in touch with the 
affairs of their companies, with a view to 
conserving their investments. Hereafter 
Americans will feel the same way about their 
investments and, therefore, are much more 
likely to attend stockholders’ meetings and 
become articulate. In fact, at the beginning 
they are apt to be unreasonably critical but 
in the long run it will all be beneficial. 

In Great Britain they have better quality 
and very much less quantity of legislation. 
There is a fear that if the United States 
legislators started to tell just what auditors 
should do and should not ‘do, our quality of 
auditing might even deteriorate because it 
would tend very closely to follow the lines 
set by legislators instead of being left to 
some extent to the ethics of the auditors. 

The various auditing societies generally 
aim to constantly lift the standard of ethics 
of their own members and can probably do 
that more effectively than any legislative 
body would or could. 

I was also interested in Luther R. Nash’s 
article on depreciation. Surely everything 
should be depreciated because while it may 
not wear out, it sooner or later mes 
obsolescent. It is better to wipe out any 
capital too soon than to wait too long and 
then not be able to pay the original investor. 

—F. J. Lisman, 
New York City 


473 











What Others Think 





The Extending Powers of the Interstate Commerce 
Commission and Their Effect Upon State Regulation 


HE Interstate Commerce Commis- 

sion has been called “the most 
powerful administrative agency in our 
system of government.” The scope of 
its powers and the importance of its 
influence would perhaps constitute, 
from the standpoint of the student of 
government, a sufficient reason for a 
comprehensive study of the commission 
such as that which Professor Sharfman 
has undertaken for the Commonwealth 
Fund. 

But to view the Interstate Commerce 
Commission merely as an interesting 
piece of governmental machinery would 
be to construe its significance in a hope- 
lessly inadequate fashion. The prob- 
lems with which it must grapple in 
dealing with the railways under current 
conditions call for economic statesman- 
ship of the highest order. Further- 
more, this commission, in administering 
Federal policies in respect to railroads, 
has already dealt with many of the 
troublesome issues which now confront 
other public utilities and the public 
agencies charged with their control. 
Professor Sharfman’s study of the In- 
terstate Commerce Commission is of 
interest, therefore, not only to the stu- 
dent of government or of railway ques- 
tions, but equally to the economist and 
to the public utility industry. Its appeal 
is broadened still further by the present 
outcry against competition in many of 
the basic industries and by the move- 
ment to extend public control, which 
emphasize the importance of a better 
understanding of the processes of regu- 
lation on the part of the public-at-large. 

Professor Sharfman’s study is to ap- 
pear in four parts. Part One, pub- 
lished about a year ago, traced the crea- 
tion and development of the commis- 


sion, and particularly the evolution of 
its legislative authority. This carefully 
prepared and thoroughly documented 
book was hailed as the outstanding au- 
thority on the matters with which it 
deals and had the effect of whetting 
the appetites of its readers for the por- 
tions of the work yet to come. 


| gp Two is characterized by the 
same thorough scholarship as that 
of the first volume and the subject mat- 
ter, because somewhat less familiar, is 
even more appealing. The general sub- 
ject is the commission’s jurisdiction, 
which is considered from three points 
of view; the control of utilities which 
are closely allied with railroad regula- 
tion, the increase of Federal, as com- 
pared with state, activity in railway con- 
trol, and the nature of the commission’s 
functions as an administrative agency, 
in contrast with legislative and judicial 
processes. 

These three divisions are so closely 
interrelated as to form together a co- 
herent whole, yet each raises distinct 
problems of sufficient importance to 
justify the extended treatment which 
it has received. 

The first division devotes attention to 
“the perpendicular massing of transpor- 
tation agencies under the commission’s 
unified control,” which the author re- 
gards as “both necessary and practi- 
cable.” He would not extend the com- 
mission’s powers to a wide range of 
miscellaneous public utilities and ques- 
tions the wisdom of the inclusion of tele- 
graph, telephone, and cable companies 
under its jurisdiction. The necessity of 
control over industrial railways and the 
relation of these lines to the problem of 
discrimination are treated most effec- 
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tively. Those interested particularly in 
water carriers and motor vehicle opera- 
tion may regret the rather abbreviated 
consideration of the economic problems 
raised by their competition with rail 
lines, but it should be borne in mind 
that this study is intended primarily 
as an analysis of the Interstate Com- 
merce Commission in its administrative 
capacity, rather than as a survey of 


‘ transportation economics. 


“The Assertion of Power Over Intra- 
state Commerce” is the title of the 
second division, which opens with a 
straightforward exposition of the con- 
stitutional division of powers between 
the nation and the states and an account 
of the gradual extension of Federal 
activity through congressional enact- 
ments. Not from the standpoint of 
“the substantive character of its deter- 
minations,” but from that of “their 
bearing upon the maintenance of state 
sovereignty,” are discussed the com- 
missions’ policies in respect to finance 
and management, service and facilities, 
and rates and charges. 


—— tendencies toward “unprec- 
edented” Federal centralization are 
viewed as a necessary outgrowth of the 
increasingly interstate character of 
markets and of typical railway and 
business organizations. Although the 
author does not here deal with the state- 
controlled public utilities, this bit of 
railway history—emphasizing as it does 
both the carriers’ desire to escape from 
burdensome and often conflicting state 
regulation and the public’s insistence 
upon effective control through Federal 
action when constitutional limitations 
ousted the states of jurisdiction—car- 
ries rather pointed implications as to 
the probable future of public policy 
toward interstate operations and hold- 
ing companies in the public utility field. 

Professor Sharfman is not unmind- 
ful of the dangers of bureaucracy and 
the losses incident to a relinquishment 
of local autonomy, but he believes that 
such factors are subordinate to the ne- 
cessity of effective regulation and its im- 
possibility save through national action. 


Then, too, the loss has been minimized 
as a result of the commission’s policy 
of codperation with the states in mat- 
ters which particularly concern them. 
“Final authority, adequate for all pur- 
poses, resides in the commission, but 
the self-imposed restraint in its exer- 
cise, induced by a recognition of the 
potentialities of the codperative method, 
operates to safeguard all essential na- 
tional interests and to conserve the 
economic and governmental interests of 
the states.” In the case of securities 
issues, indeed, the author inclines to 
the view that the commission relies un- 
duly for guidance upon the provisions 
and limitations of existing state laws. 


ERHAPS the most significant, cer- 

tainly the most novel and interesting, 
section is the third, entitled “The Exer- 
cise of Administrative Discretion.” 
The distinction between the enactment 
of general rules in the form of legisla- 
tion and the administrative application 
of these rules to specific cases, in what 
is necessarily a pragmatic fashion, is 
briefly and sharply brought out. Equal- 
ly succinct are the treatment of the 
commission’s primary jurisdiction and 
the discussion of judicial review. Hold- 
ing, with Dickinson, that “matters of 
law grow downward into roots of fact, 
and matters of fact reach upward, 
without a break, into matters of law,” 
so that “the knife of policy alone effects 
an artificial cleavage at the point where 
the court chooses to draw the line be- 
tween public interest and private right,” 
Professor Sharfman nevertheless holds 
the view that “the commission’s find- 
ings within the scope of its delegated 
authority, when supported by evidence, 
are generally clothed with finality.” 

An administrative agency wielding 
such powers over complicated economic 
problems and speaking with such au- 
thority as does the Interstate Commerce 
Commission must be free from outside 
influences which might “impair its 
functioning as an expert and impartial 
tribunal.” While the commission has 
not been debased by private interests, it 
has been under considerable pressure 
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from public sources and authority. 
Presidents, by their pronouncements, 
have tended to prejudge matters pend- 
ing before the commission and there 
have been times when political con- 
siderations have seemed to play an im- 
portant rdle in the selection of commis- 
sioners. In several conspicuous in- 
stances in recent years the Senate, in 
voting upon questions of confirmation, 
has been swayed by sectional and fac- 
tional interests, notably in the Wood- 
lock, Woods, and Esch cases. No men- 
tion is made, however, of legislative 
proposals intending the composition of 
the commission upon a frankly section- 
al basis. 


VEN more apparent has been the 

willingness of Congress to substi- 
tute its judgment for that of the com- 
mission. Threats of adverse legislation 
generally have failed to stampede the 
commission out of its position of in- 
dependence and into one of subservience 
to the prevailing views of congressional 
blocs. But in the case of the Pullman 
surcharge only a somewhat surprising 
vote in the House prevented the flat 
reversal by direct legislation of a policy 
adopted by the commission after care- 
ful consideration. By adopting the 
Hoch-Smith Resolution, Congress de- 
liberately committed the commission 


to a particular method of rate making 
which many regard, not only as un- 
sound in itself, but also as ill-adapted 
to accomplishing its primary purpose, 
farm relief. Fortunately, however, 
judicial interpretation has rendered this 
measure largely innocuous. 


HE two parts of Professor Sharf- 
man’s work which have appeared 
thus far give us the most adequate and 
complete picture which is available of the 
functions, development, and powers of 
the Interstate Commerce Commission. 
They have obviously been prepared with 
the utmost of care and display an 
admirable balance between textual argu- 
ment and notes supplying the necessary 
minutiae. Necessarily they stress most 
heavily factors of a legalistic nature. 
The third volume is to deal with the 
substantive policies of the commission, 
which should allow more scope for 
economic analysis and evaluation. The 
series is to be completed by a treatment 
of the commission’s organization and 
procedure. 
—Netson Lee SMITH 
Dartmouth College, 
Hanover, N. H. 


Tue INTERSTATE COMMERCE COMMISSION: 


Part Two. By I. Leo Sharfman. New 
York: The Commonwealth Fund. 533 
pages. $4.50. 1931. 





The State Commission in the Role of 
Public Utility District Attorney 


F it were unanimously felt by the 

American people that public utility 
companies could be depended upon to 
be unscrupulously jealous of all the 
rights of the people, there would be no 
need for any governmental agency to 
be empowered to initiate proceedings 
against such utilities and to prosecute 
them because of their delinquency 
against the public. Further than that, 
there would not even be any necessity 
for regulatory commissions. This is 
another way of saying that utility 


regulation and regulatory prosecution 
amount to about the same thing. That 
is why a number of the states have 
made it the duty of their regulatory 
commissions to initiate on their own 
motion proceedings designed to keep 
the utilities on the straight and narrow 
th. 
“> as Commissioner David E. Lil- 
ienthal of Wisconsin, in a radio broad- 
cast address over station WTMJ (Mil- 
waukee), has recently pointed out, there 
are a number of the state commissions 
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that have perhaps overlooked their 
duties as public utility district attorneys. 
In a number of other states the legis- 
latures have not even delegated the 
authority to the commissions to initi- 
ate proceedings on their own motion. 
Commissioners in these states soon be- 
gan to take the position that they were 
judges created to arbitrate differences 
between the utilities and their con- 
sumers. These regulatory jurists, 
figuratively speaking, donned judicial 
robes and retired to regulatory benches, 
there to sit with juristic dignity or (de- 
pending on whichever way one cares to 
view the situation) with inactive com- 
placency, leaving the public to find its 
own champions. 

These judicial-minded commissioners 
contend that it is the duty of civic 
officials, such as corporation counsels, 
to initiate proceedings against utilities, 
and that if these city officials are found 
to be ineffective protectors of the pub- 
lic’s rights, the state ought to create a 
special officer—a sort of public utility 
district attorney whose particular duty 
it would be to act as a regulatory prose- 
cutor. But it would be improper, they 
believe, to ask the commissioners to act 
both as the prosecutor and the judge 
in the same case. 


HE state of Maryland and the Dis- 

trict of Columbia seem to be com- 
mitted to this policy. In these two 
jurisdictions, there has been created an 
officer known as “people’s counsel.” A 
similar proposal enacted by the New 
York legislature was vetoed by Govern- 
or Roosevelt because he believed that 
the duty of regulatory prosecution was 
a duty which ought to be performed by 
the commission itself. 

That is the attitude taken by Com- 
missioner Lilienthal. He told his radio 
audience that the proper function of a 
state commission should be to serve as 
an “aggressive, fact-finding body.” He 
stated : 

“T conceive of public utility regulation 
not as a job for judges, but as an ad- 
ministrative task. It seems to me that it is 


the duty of a commissioner not merely 
to sit back and listen to complaints, but 
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to keep an active, supervising eye on the 
operations of the public utilities under his 
jurisdiction. 

“When a commission finds from the 

filed reports and from other sources of 
information submitted to it that it is likely 
a public utility is charging an unreason- 
ably high rate, it should, on its own motive, 
order its staff to see that the facts are 
produced with respect to that company. 
_ “On the other hand, if it finds that a util- 
ity is being unjustly treated in rates, then 
it should, regardless of public demand, de- 
cide that case on its facts and order rates 
increased. In other words, I conceive of 
the public service commission as an aggres- 
sive, fact-finding body.” 


OMMISSIONER Lilienthal also makes 
the interesting suggestion that the 
commission’s conception of public inter- 
est ought to be comprehensive enough 
to include, not only protection of the 
rate-paying public, but also the protec- 
tion of the investing public. He meant, 
of course, the investors in public utility 
securities. He apparently did not mean 
that public service commissioners ought 
to take over the duties of a securities 
commission or a blue sky commission, 
or act as a counselor in advising invest- 
ors as to what particular utility stocks 
to buy or what not to buy. He believes, 
however, that there is a close link be- 
tween sound utility financing and sta- 
bilized utility service. When viewed 
from this angle, the matter is of concern 
not only to utility investors, but also to 
utility consumers. He stated: 


“These great and essential industries 
must above all other industries be stable 
and secure. Regulation of the kind we 
are trying to put into effect will, we believe, 
not only protect your interest as consumers 
but, by eliminating the possibility of specu- 
lative excessive profits, will keep specula- 
tors out of this business and in other ways 
tend toward the stability of the public 
utility industry.” 


UMMING up the views of leading 
regulatory authorities, there seems 

to be three definite shades of opinion: 
First, those who believe that commis- 
sioners ought to exercise only a judicial 
function and that the various civic 
officials are sufficient to act as utility 
prosecutors. Second, those who believe 
that the commissioners should act as 
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judges, but that the civic officials are 
not sufficient protection for the public 
and that there ought to be a special 
prosecuting officer operating independ- 
ently of the commission, such as now 
exists in the District of Columbia and 
Maryland. Finally, those, including 
Commissioner Lilienthal, Governor 
Roosevelt of New York, and the five 
members of the California commission, 


who believe that the commission it- 
self ought to assume an aggressive 
policy and leave purely judicial action, 
if any be necessary, to the appellate 


courts. 
—F. X. W. 


ReGuLATING Pustic UTIities IN THE PUBLIC 
InTEREST. Radio address by David E. Lil- 
ienthal. Station WTMJ, Milwaukee. Feb- 


ruary 14, 1932. 





The Possible Effects of Mercury-Generated Power 
Plants on Utility Rates and Regulation 


HORTLY before the outbreak of the 
World War, William Le Roy Em- 
mett, the noted electrical engineer, dur- 
ing the course of some extensive experi- 
ments, suggested to the scientific world 
that mercury might be more efficient in 
driving electrical turbines than ordinary 
steam. It appears that mercury boils 
at 677 degrees Fahrenheit while water, 
of course, vaporizes at 212; thus, after 
mercury had completed its work in a 
turbine, the exhaust would still have a 
temperature of 477 degrees which could 
be employed to heat water for ordinary 
steam-driven turbine operations. 

The electrical industry was the first 
to invest in Emmett’s dream. It started 
with an investment of over $3,000,000. 
An editorial in the New York Times 
recently told the story of this romantic 
venture, which is still very much in 
the experimental stage. The editorial 
stated : 


“In 1925 the Hartford Electric Light 
and Power Company boldly gave the system 
a trial and saved about $1,000 a day in 
fuel and other ways with a 6,000-horse- 
power plant. Now comes the Public Serv- 
ice Corporation of New Jersey with an order 
for a mercury power plant twice as large 
—a duplicate of one in course of construc- 
tion for Schenectady, N. Y. The day of 
steam is not passing, but the day of 
mercury has evidently dawned. 

Emmett, once an engineering officer in ‘our 
Navy, sees great possibilities for his in- 
vention on the high seas. . . . 


“It will take 125 tons of mercury to 
drive the New Jersey trolley cars, factory 
wheels, and turbines which will derive their 
current from the new plant. But the metal, 
which at times may be worth $2 a pound, 
will be used over and over again. 
increase in the price of mercury is already 
predicted by engineers. The New Jersey 
yma | power plant is not large for these 
oe. t is not a wild fantasy to imagine 
a power company ten years hence ordering 
a million dollars’ worth of mercury to light 
the lamps of a city.” 


UST at present these experiments with 

mercury vapor are chiefly of interest 
to the engineering profession but, if 
they are successful, they will not be 
without political and regulatory interest 
in the field of public utilities. 

Steam-generated electricity is now 
able to compete on favorable terms 
with hydro-generated juice within a 
few miles of the power site. There is 
a possibility that if the efficiency of 
fuel generating plants were substantial- 
ly raised through the use of mercury, 
they could compete with the hydro- 
power plants at their very doorsteps. 
And so, if Muscle Shoals, the St. 
Lawrence waterways, and other highly 
contested power sites are not soon dis- 
posed of, we may wake up some morn- 
ing and find that they are just moot 


questions. 
—F. X. W. 
Eprrortat. New York Times. March 5, 1931. 
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The Wear and Tear on Public Highways 
by Common Motor Carriers 


OMMISSIONS and lawyers who ap- 

pear before them have long mani- 
fested a desire for factual information 
concerning the public interest in the 
highways and the amount of deprecia- 
tion of highways, paid for by public 
taxes, which can be allocated to com- 
mon motor carriers of passengers or 
freight operating on regular or irregular 
schedules. 

The National Industrial Conference 
Board, the United States Department 
of Agriculture, the National Research 
Council, and other agencies have made 
informative studies of this subject, but 
the mass of documentary material in 
which it is contained is over three feet 
thick and hence may as well not exist 
at all so far as the busy lawyer, judge, 
or commissioner is concerned. 

Mr. Samuel S. Wyer, well-known 
Columbus (Ohio) engineer, recently 
tackled the task of distilling the essence 
of knowledge from this bulk in con- 
nection with a proceeding by the In- 
diana attorney general’s office in de- 
fending the motor vehicle law of that 
state against attack by the motor carrier 
interests. This material attracted the 
attention of parties engaged in litiga- 
tion before the Ohio commission, 
where it was effectively employed. 
Some of these factual paragraphs are 
of value to the state commission every- 
where, as well as to lawyers. Here are 
his gleanings from the Proceedings of 
the Highway Research Board, which 
is a division of the National Research 
Council : 


6¢ HEN new solid tire equipments are 

used, the impact pressures which 
may be developed correspond to five or 
six times that of the static wheel load. 
When new cushion tire equipments are 
used the impact pressure may reach 
amount corresponding to four or five times 
that of the static wheel load. As cushion 
and solid tires become worn the impact 
reactions increase and badly worn solid 
tire equipments may easily permit the occur- 
rence of impact pressures corresponding to 
ten times that of the static wheel load. 


“Impacts from pneumatic tires on smooth 
roads and up to gues of 224 miles per 
hour are practically negligible and on 
rough roads will probably not exceed 200 
per cent of the static wheel load. It is 
indicated also that this limit of impact will 
not be exceeded either when the wheel 
drops from an obstruction of 2-inch 
height, or when the load on the truck is 
increased by 50 per cent. In the tire 
equipments tested, all of which were stand- 
ard at the time of the tests, dual mount- 
ing caused heavier impact forces than 
the corresponding single mounting of 
the same total load-carrying capacity. 
(This was determined on a pneumatic- 
tired 2-ton truck, and a solid-tired 5-ton 
truck.) ; 

“The average gross weight of motor 
trucks using the state system is over twice 
that of passenger cars, while maximum 
motor-truck weights are four times the 
maximum weights of passenger cars. The 
importance of the motor truck is further 
emphasized by the fact that many trucks 
are equipped with cushion and solid tires, 
which are much less effective in cushion- 
ing the impact of the wheels than the 
pneumatic tires with which the passenger 
cars are equipped. A study of the rear- 
wheel tire equipment of motor trucks usin 
the state highway systems shows that 1 
per cent of all the trucks are equi 
with solid tires and a like percentage with 
cushion tires, and that 95 per cent of the 
3 to 74-ton trucks are equipped with 
cushion or solid tires on the rear wh 

“Since motor trucks carry heavier gross 
loads than passenger cars, and the 
capacities are equipped with solid or 
cushion tires, and because the trucks do 
not have the refinements in shock-absorb- 
ing devices and spring equipment possessed 
by passenger cars, the motor truck, where 
it forms an appreciable part of motor- 
vehicle traffic, presents a special problem 
for the highway builder.” 


ERE is a compact restatement of 
Mr. Wyer’s studies from numer- 
ous issues of Public Roads—a journal 


of highway research and administrative 


information published by the United 
States Department of Agriculture: 


“The term ‘impact’ in its ordinary use 
means the force with which a moving 
body strikes another body. This action 
may occur when the wheel, traveling over 
the road surface, falls from one level to 
another, or when it strikes an obstruction 
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and bounds upward and finally falls to 
the road surface. Impact may be as high 
as 7 times the static load on one rear 
wheel when a solid-tired truck strikes a 
l-inch obstruction at 16 miles per hour, an 
average value being about 4 times. For 
meumatic tires the maximum impact value 
is probably not more than 13 times the 
load at one rear wheel, and an average is 
not more than 1} times the load. 

“A load passing along the test pavement 
(uniform thickness, 6 inches) 9 inches 
from the edge of the pavement produced 
approximately twice the fiber deformation 
in the edge of the pavement that was 
caused by the same load passing along a 
path 21 inches from the edge. In the 
case of 6-wheel vehicles the maximum 
tension produced in the pavement seems 
to be a function of the wheel load and 
not of the axle spacing, at least between 
the limits of 3 feet and 10 feet. Roads 
designed to carry 3-ton vehicles without 
undue deterioration would be satisfactory 
for about 95 per cent of the vehicles in 
use today. 

“The additional costs of the stronger 
roads, where they are built, and any ex- 
cessive maintenance cost of the lighter 
roads, where the stronger ones are not 
provided, are directly chargeable to the 
relatively small number of heavy vehicles. 
In addition, these same heavy vehicles 
occupy more road space and require con- 
siderably wider roads, thus further in- 
creasing their share of highway costs.” 


Te term “impact” in its ordinary 
use means the force with which a 
moving body strikes another body. In 
the case of a wheel traveling over a 
road surface, Mr. Wyer’s authorities 
indicate that the impact may be as high 


as 7 times the static load on one rear 
wheel when a solid-tired truck strikes 
a l-inch obstruction at 16 miles an 
hour, but that the average is about 4 
times. For pneumatic tires the maxi- 
mum impact is probably not more than 
1.75 times the load on one rear wheel, 
and the average about 14 times. 

Mr. T. H. MacDonald, Chief of the 
United States Bureau of Public Roads, 
has estimated that $10,000 a mile is 
the measure of an additional cost of 
highway building resulting from heavy 
truck traffic. Some idea of what this 
means to the American taxpayer is 
shown by the following table taken 
from the National Industrial Confer- 
ence Board’s estimation of the percent- 
age distribution of governmental ex- 
penditures in 1928: 


FEDERAL STATE Loca Tora. 





Education ...... 4 279 285 19.5 
Highways ...... 23 316 166 143 
Debt and interest 41.3 746 G3 24 
i ios vindensennes 56. 329 396 438 
100. 100. 100. 100. 


The facts set forth above do not have 
the numerous and detailed citations re- 
ported by Mr. Wyer, but readers who 
are interested in any or all of the state- 
ments may obtain specific citations by 
requesting such information from the 
editors of Pusiic Urtriities Fort- 
NIGHTLY, Munsey Building, Washing- 
ton, D. C. —M. M. 





A Municipal Plant Endorses 
the Service Charge 


HORTLY after the publication of Dr. 

John Bauer’s article on “The Ef- 
fect of the Service Charge upon Small 
Users” in the March 3rd issue of Pus- 
Lic UTILITIES FoRTNIGHTLY, the edi- 
tors of this publication’ received from 
Mr. E. W. Bowness, manager of Can- 
adian Utilities Limited, of Calgary, 
Alberta, a letter directing their atten- 
tion to a booklet entitled “The Service 
Charge,” published by the Regina 
Board of Trade. This booklet con- 


sists of a report upon the service 
charge as applied in the rate structure 
of the light and power department of 
the city of Regina, Saskatchewan. Mr. 
Bowness’ letter states in part as fol- 
lows: 

“Tt may be of interest to know that in 
Regina all utilities are owned and operat- 
ed by the city itself, so that it cannot be 
stated that this booklet was inspired by 
a so-called ‘power trust’ or other interest- 
ed parties. 

“Dr. Bauer endeavors to show that the 
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service charge type of rate schedule is not 
equitable to all classes of consumers and 
I believe anyone familiar with rate sched- 
ules realizes that it is not possible to de- 
vise an absolutely equitable schedule which 
would not be too complicated for practi- 
cal purposes. This company has in op- 
eration both service charge and block rate 
schedules and while arguments may be 
made against both, our experience is that 
a modified type of service charge schedule 
is fairer to our consumers as a whole. We 
know of no communities which have 
changed from the block to the service 
charge schedule who would wish to again 
go back to their old rate.” 


ful and disinterested analysis of 


marizes its findings as follows: 


“(1) That the demand charge, or so- 
named ‘service charge,’ is correct in prin- 


ciple. 

“(2) That the ‘service charge’ as levied 
under the rate schedules of the light and 
power department of the city of Regina 
is a just and equitable charge. 

“(3) That should it be considered nec- 
essary to make any change in the rate 
structure such change should take the form 
of a reduction in the scale of energy 


charges. 

“(4) That before any change be made in 
the existing rate schedules adequate con- 
sideration should be given to the opinions 
of the supervisory staff of the Regina Elec- 
tric Light and Power Department. 


Th booklet appears to be a care- 


the service charge by a committee of 
conscientious investigators. The fol- 
lowing passage from the introduction 
of the report indicates the temper of 
the inquiry : 

“The rate structure is the financial bal- 
ance wheel of public utility operation. In 
view of these facts the ‘service charge,’ 
an integral part of the rate structure, can 
only be examined after one has gained a 
full appreciation of the rather complex 
economic conditions under which all light 
and power utilities operate. This econom- 
ic background must, therefore, be clearly 
presented before proper consideration can 
be given to the ‘rate structure’ and the 
‘service charge.’ In order to convey some- 
thing like an intelligent understanding of 


“(5) That the contention regarding the 
‘service charge’ in the city of Regina is 
mainly due to a lack of understanding by 
the public of the principles underlying pub- 
lic utility operation and the advantages of 
the use of the service charge. Your com- 
mittee would like to suggest, therefore, 
that the city of Regina Light and Power 
Department publish a series of leaflets to 
be sent to all consumers from time to time 
with their monthly bills explaining in the 
simplest manner possible why the service 
charge is used. Your committee is of the 
opinion that the carrying out of this rec- 
ommendation would greatly facilitate in 
clearing up a matter which has been a 
question of debate for some years.” 


The report concludes with the ob- 


the situation, it is necessary to describe 
briefly the various parts of an electric 
power and lighting system and the rela- 
tionship of those parts to the service fur- 
nished to the light and power customer.” 


There follows a discussion of the 


servation that the local taxpayer is 
faced with exceptionally heavy expend- 
itures in various directions and that it 
would be most untimely to change the 
existing sound financial operation of 
the city’s power department especially 
in view of the severe drain on the mu- 


service charge from the viewpoint of 
the consumer and of the utility. The 
load characteristics of the power busi- 
ness and the rate-making difficulties are 
reviewed. Next comes an analysis of 
all the cost factors entering into the 
service charge as levied by the city 
light department. The committee sum- 


nicipal finances resulting from the un- 
profitable operations of the municipally 
operated street railway department. 


—W. R.N. 


Tue Service CHarce. Published by Regina 


a of Trade. Regina, Saskatchewan. 








The Menace of Mounting Taxes 


The impost on the utilities for local purposes—which has a direct and con- 

siderable bearing upon utility rates—is a form of taxation which is now 

obsolete and which constitutes a definite threat to the welfare of both the 

corporations and the public, states Arch D. ScHuLtz, in the coming issue 
of Pustic Uriities FortnicHTiy. 


481 

















The March of Events 





Power to Restrict Court Juris- 
diction Is Questioned 


A’ a hearing before the Senate subcom- 
mittee having in charge bills designed 
to restrict Federal court jurisdiction, Paul 
Howland, chairman of the American Bar 
Association committee on jurisprudence and 
law reform, voiced his doubt as to the 
power of Congress to take the steps pro- 
posed. He entered objection to the principle 
of “chiseling at the Constitution.” 

One of the bills was drafted by the De- 
partment of Justice and supported by the 
Attorney General of the United States, Wil- 
liam D. Mitchell; another was by Senator 
Norris; and another by Senator Johnson. 
The Johnson bili, which applies only to ac- 
tions involving state administrative board 
orders, was supported by John Benton in 
behalf of the National Association of Rail- 
road and Public Utility Commissioners. He 
pointed out that, in his opinion, Federal 


courts were exercising a control over purely 
state matters when they for any reason set 
aside orders of state supervisory bodies, and 
he said that they were thus accomplishing 
an end that was never intended in the crea- 
tion of the Federal judiciary system. 

ay er to the bills was presented by 
the Investment Bankers Association, the 
Association of Life Insurance Presidents, 
and the Association of Casualty and Surety 
Executives. They declared that the bills if 
enacted would interfere with the free flow 
of capital and would destroy the assurance 
of the holders of such capital that it was 
as safe in one state as in another. 

_J. LeBoeuf, Jr., of New York, speak- 
ing in behalf of public utility interests, as- 
serted that the utilities were in a bad spot 
if they had no selection as to courts into 
which they could go in settlement of their 
grievances, and that they would be subjected 
to local influences of the worst sort if they 
were compelled to subject themselves at all 
times to state courts. 


y 
California 


Long Battle over Gas and Elec- 
tric Rates Predicted 


AN Francisco’s battle to secure a reduc- 
tion of more than $1,000,000 a year in 
gas and electric rates was scheduled before 
the state railroad commission for March 
15th, but the hearings were postponed until 
April 20th because the utilities had not suffi- 


cient time to collect data for the rate hearings. 

The proceedings were started when the city 
of San Francisco filed application for a re- 
duction in rates, particularly electric power 
rates. Other large California cities have 
since joined in a demand for reductions. 
The hearings, according to Dion R. Holm, 
attorney for the municipal public utilities 
commission, and N. Randall Ellis, the city’s 
rate expert, may require a year. 


e 


Connecticut 


Ansonia Rate Fight Averted 


HE board of aldermen of Ansonia on 

March 10th rescinded a previous vote 
directing the corporation counsel to petition 
the commission for a reduction in the rates 
of the Derby Gas and Electric Company and 
voted to accept from that company a volun- 
tary reduction in electric rates to domestic 
and small commercial consumers. It is re- 
ported that the new rates will amount to a 


reduction of between $35,000 and $40,000 
annually. 

One alderman was in favor of looking 
further into the rate question before accept- 
ing the company’s offer, but he was over- 
ruled. The Bridgeport Herald states that 
certain rate experts had figured that con- 
sumers were paying $133,000 a year too 
much for their electricity and that they had 
offered for $10,000 to prepare the city’s case 
before the commission. Mayor Michael J. 
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Cook, in presenting the ordinance, thought 
that its presentation was timely, in view of 
the fact that if the board chose to accept 


it, the new rates would become effective 
immediately without consuming time and 
money before the commission. 


e 


Florida 


Commission Is Asked to Reduce 
Telephone Rates 


pee of the Peninsular Telephone Com- 
pany in St. Petersburg are alleged to be 
“unreasonable, unduly prejudicial, and unduly 
preferential” in a complaint filed with the 
state railroad commission by E. J. Cosgrove, 
Jr., in behalf of the St. Petersburg Merchants 
Association and other local groups. He 
declared that residential telephone rates in 
St. Petersburg are the highest to be found 
anywhere in the south. 

Complaint is made that the rates are also 
in violation of a law which requires that no 
telephone company shall charge for any 
service rendered any compensation other 
than the charges on file and in effect at the 
time, while it is declared that for a number 
of years the company has published and 
filed no schedule or other tariff showing its 
charges, and that such a tariff was filed with 
the commission only within a few days pre- 


ceding the filing of the complaint by the 
customer representatives. 

Prior to the filing of the complaint an 
attempt was made to settle the matter by 
agreement. The company provided a dinner 
at a local hotel to which a committee of local 
citizens were invited. There was a friendly 
discussion and the opposing views of the 
telephone company and the ratepayers were 
presented. 

Carl D. Brorein, vice president and gen- 
eral manager of the company, declared that 
the local exchange had earned a return of 
only .0592 in 1930. Mr. Cosgrove presented 
a statement to show the gross revenue and 
operating expenses, including tax, for the 
company for 1930, with a dividend payment 
on common stock of approximately 7 per 
cent. 

One of the speakers at the dinner meeting 
declared that toll charges now existing are 
in violation of law because they are not 
based on direct air line between St. Peters- 
burg and Tampa. 


7 


Indiana 


Cities Organize against Rates 
and Utility Laws 


EVERAL cities in Northern Indiana are 

attempting to secure lower rates. They 
are also opposing the therm basis for gas 
billing. The Municipal Rights League, re- 
cently organized, is aiming at candidates for 
the legislature. The league proposes to en- 
dorse only candidates who favor repeal of 
the Shiveley-Spencer Act, which provides 
for the public service commission, according 
to the Evansville Press. Some of the city 
Officials in the league do not approve of 
abolishing the commission but believe that 
it should be brought under legislative juris- 
diction. 

The South Bend city council recently au- 
thorized a committee to conduct an investi- 
gation of gas, electric, telephone, and water 
rates. Comparisons of rates presented to 
the council committee, according to the 
South Bend News-Times, showed that with 
a 10 per cent discount for prompt payment 
straight light bills in Mishawaka where a 


municipal electric plant operates are lower 
than in South Bend, but for extensive use 
of electric service through stoves and re- 
frigerators, the South Bend domestic service 
rate for 100 kilowatts is less than in Misha- 
waka. The straight light rate in South Bend 
was said to be at the rate of 7.5 cents per 
kilowatt hour, while in Mishawaka the rate 
is 8 cents, but the discount gives a net bill 
lower in Mishawaka. 

Elkhart city officials have started an in- 
vestigation of rates, and officials of that city 
have held conferences with utility representa- 
tives in order to secure lower charges. 
Michigan City, Laporte, and other cities have 
also been seeking lower rates. 

The commission, at the request of City 
Attorney N. L. Williams of Michigan City, 
on March 11th postponed until April 4th 
a hearing on the question of establishing 
a permanent structure of rates for gas serv- 
ice at Valparaiso, Michigan City, and South 
Bend. A temporary gas rate schedule for 
patrons of the Northern Indiana Public Serv- 
ice Company in these cities was fixed by the 
commission January 5th. The company urges 
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that the new rate schedules, with a higher 
heating value because of the introduction of 


natural gas, will be a benefit to the company’s 
customers. 


Iowa 


Commissioner Lewis Is Nomi- 
nated as Des Moines Mayor 


CS Dwight Lewis was a suc- 
cessful candidate for the nomination as 
mayor of Des Moines at the primaries 
on March 15th. He ran in opposition to the 
present mayor. At the opening of the cam- 


paign, according to General Solicitor John E. 
Benton of the National Association, his most 
loyal supporters were doubtful that he would 
lead the mayor, but as it approached a close 
the Des Moines population apparently “got all 
het up,” and according to a write-up in the 
Des Moines Register, “wherever Lewis ap- 
peared to speak he was greeted with cheers 
and applause.” 


Kentucky 


Judges Hear Arguments on 
Lexington Gas Rate 


A= of three Federal judges on March 
12th heard arguments on the motion 
of the Central Kentucky Natural Gas Com- 
pany for an interlocutory injunction to pre- 
vent the enforcement of a 45-cent gas rate 
in Lexington. Attorneys for the company 
declared that the rate is confiscatory and 
they argued that the court had no power to 
determine any rate but must rule on the sole 
question of whether or not it is confiscatory. 
The company contends for a 69-cent rate. 
The Louisville Courier-Journal states: 

“In 1927 the company and the city of 
Lexington entered into an agreement for a 
tentative rate of 60 cents, of which 10 cents 
was impounded pending permanent settle- 
ment. The attorneys also argued that this 
sum, amounting to approximately $700,000, 
should remain intact pending final determina- 
tion of the case. The railroad commission, 
after considering the rate, fixed it at 45 
cents, which the company charges is con- 
fiscatory. 

“Counsel further explained, to questions by 
the court, that the company over a period 


of years has paid dividends averaging about 
3 per cent, although it has paid no dividends 
in recent years.” 

> 


Commission Bill Defeated 


HE house rules committee on March 

16th, according to the Louisville Courier- 
Journal, killed the senate bill calling for 
creation of a public service commission to 
have the power of regulation and control 
over public utilities. 

Opposition to the bill was largely based 
upon the ground that cities should be per- 
mitted to enjoy home rule in the regulation 
of rates, issuing of franchises, and other 
subjects relating to public utilities. The 
house by an overwhelming vote passed a 
senate bill enabling cities of the second class 
to construct, maintain, and operate municipal! 
light, heat, and power plants. 

The commission under the proposed law 
would have been given control of electric 
companies, gas companies, pipe lines, tele- 
phone and telegraph companies, motor bus 
transportation, with the exception of taxi- 
cabs, boat transportation, and electric rail- 
ways. 


Maryland 


Annapolis Rates to Be Probed 
by Commission, Vindicated 
by Governor 


7 Annapolis Chamber of Commerce, 
according to the Annapolis Capital, has 
been advised by People’s Counsel John Henry 


Lewin that a rigid investigation into the 
affairs of the Annapolis and Chesapeake Bay 
Power Company will be pressed by the public 
service commission. He said that an order 
had been passed by the commission directing 
such an investigation, and that an order had 
been granted by the district court of the 
United States for the district of Maryland, 
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whose receiver is now in possession of the 
company, authorizing the investigation to 
proceed. =, ; : 

The commission is now onpating an in- 
vestigation into the affairs of the Potomac 
Edison Company and when this is completed 
its machinery will be placed at the disposal 
of Annapolis. The Capital states: 

“The investigation will lead, it is pointed 
out by Counselor Lewin, to a revaluation of 
the holdings of the Annapolis and Chesapeake 
Bay Power Company. The revaluation will 
be made by the public service commission 
itself, composed of Harold E. West, J. 
Frank Harper, and Steuart Purcell. Evi- 
dence by the company and other protesting 
rates will be taken into consideration. 

“Counselor Lewin points out in his com- 
munication that the B.T.U. requirement for 
gas has been reduced from 600 B.T.U. to 
550 B.T.U. In concluding Counselor Lewin 
points out that no comprehensive investiga- 
tion has been made into the affairs of the 
company serving Annapolis, because all com- 
plaints heretofore have been of a minor 
nature.” 

The Annapolis Chamber of Commerce 
last month demanded that Governor Ritchie 
oust the members of the public service com- 
mission. Governor Ritchie, after studying 
the charges, announced that he had no idea 
of removing the public service commission 
members but felt the public should give them 
a vote of confidence to compensate for the 
removal demand. According to the Balti- 
more Post, the commission in a memorandum 
charged the Annapolis Chamber of Com- 
merce had been “seduced” by propaganda 
against the commission, “carried on behind 
the screen of the Park Heights Civic Im- 
provement Association,” a Baltimore organ- 
ization. 

* 


One-man Cars Opposed 


HE Allied Civic Improvement and Pro- 
tection Association, through its president, 
has written to the public service commission 
informing it of a resolution recentiy passed 
opposing the addition of any more one-man 
cars to the fleet now operated by the United 
Railways and condemning the cars used on 
one of the lines as dangerous, it is reported 
in the Baltimore Evening Sun. The associa- 
tion declares that this policy “will add to 
the already deplorable number of men out 
of jobs.” Quoting from the Evening Sun: 
“Officials of the United declared today that 
the implied charge that the company was 
adding to the unemployment situation by 
putting on one-man cars was false. The 
United, it was said, has with one exception 
kept on its entire personnel. The exception, 


e 


they added, was in the case of several work- 
ers at the Carroll Park shops, and had 
nothing to do with the operation of the cars 
on the streets. In no case has the installation 
of a one-man car resulted in the laying off 
of a member of the crew of the car it dis- 
placed. 

“They also said that the safety record of 
the.cars had shown that the one-man cars 
could be operated as safely as any others. 

“It was said that the accidents during 1931 
dropped sharply over those in 1930, despite 
the fact that there were more of the one-man 
cars on the streets. All of the cars are put 
through stringent tests before they are 
allowed to go on the streets, it was said. 

“The public service commission, in com- 
menting on the resolution, said that there 
was nothing in the law which would give 
them the right to interfere with an opera- 
tion of the United on the basis of the em- 
ployment situation. 

“Only in the case of decreased safety and 
service could the commission intervene with 
a United policy, Harold E. West, chairman 
of the body, declared. He added that the 
cars on the streets now had been tested by 
the commission and found to be proper for 
use, and pointed out that cars similar to 
those now used by the street railway com- 
pany were in daily use on the streets of 
cities as large or larger than Baltimore.” 


> 


Annapolis Refuses New 
Franchise 


RAFFIC difficulties in the narrow streets 

of Annapolis have resulted in a refusal 
by the Annapolis council to permit an ex- 
tension of the franchise nted twenty-five 
years ago and expiring July Ist this year. 
The council not only denied an extension but 
stipulated that the railway must remove its 
tracks, trolleys, poles, and other equipment 
from the streets at the expiration of its 
franchise. 

Differences between the city officials and 
the railway have occurred frequently in re- 
cent years. Controversy over the use of 
the streets has centered around alleged traf- 
fic hazards. In 1929, Mayor alter E. 
Quenstedt ordered the officials of the road 
to remove tracks on West street and to elim- 
inate a left turn at a circle. Later the mayor 
had the crew of one of the trains arrested 
for making a left turn, and an ordinance 
was passed prohibiting use of the route. 
The mayor declared that the streets were 
too narrow to permit safe passage of troll 
cars and that the trolleys interfered wi 
movement of fire apparatus. , 
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Massachusetts 


Utility Legislation Defeated 


i adverse reports of the committee 
on power and light have been accepted 
by the Massachusetts house of representa- 
tives, according to the Boston Globe. These 
included that part of the governor’s annual 
address relating to further regulation of 
holding companies with reference to the 
ownership of utilities. Several of the other 
bills rejected sought further to regulate hold- 
ing companies, mergers, or consolidations of 
gas or electric companies and the control 
of gas and electric companies by foreign 
corporations or trusts. 

An unsuccessful attempt was made to sub- 
stitute for an adverse committee report the 
bill filed on petition of the public franchise 
league for legislation to regulate public utility 
holding companies. Representative Gaffney, 
for the committee on power and light, said 
that the committee felt there was sufficient 
regulatory power at present and he declared 
“that the holding companies are a blessing 
to the savings banks of this commonwealth. 
This is no time to rock the boat and any- 
one that does should be told to sit down.” 
Representative Dever contended that it is 
“time to rock the boat.” 

The house substituted for an adverse com- 
mittee report a bill providing that the public 


utilities commission be directed to investigate 
the rates and service of the Dedham & Hyde 
Park Gas Company. It was contended that 
the customers of this company were paying 
45 per cent higher rates than the customers 
of the Boston Consolidated Gas Company. 

The senate accepted an adverse report by 
the committee on power and light-on a bill 
to prohibit a gas or electric company from 
increasing rates of a company which it has 
acquired unless the increases are approved 
by the department of public utilities. The 
contention was made that the public is pro- 
tected under the law which requires the 
sanction of the department to mergers and 
the finding that they can serve public in- 
terests. 

The senate also accepted an adverse re- 
port on a bill which would require holding 
of public hearings before establishment of 
gas and electric rates. 

The house was to consider the petition of 
the public franchise league for a revision 
of the laws governing the establishment of 
municipal lighting plants. Its petition, ac- 
cording to the Pittsfield Eagle, is for legisla- 
tion as recommended by the department of 
public utilities and known as the Shattuck 
Bill. This measure has twice been enacted 
by the house, but has failed to pass in the 
senate. 
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Michigan 


Would Take Telephone Case 
Out of Court 


HE state commission, says the Detroit 
Free Press, has indicated that its in- 
ventory and appraisal of the holdings of the 
Michigan Bell Telephone Company would 
be completed June Ist. The state has moved 
to take from the Federal courts the rate 
case which has been in controversy four 
years. Quoting from the Detroit Free Press: 
“Harold C. Goodman, attorney for the 
Michigan Utilities Commission, and Arthur 
F. Lederle, assistant corporation counsel, ap- 
peared Saturday before William S. Sayres, 
master in chancery for Federal court, and 
sought to have the rate case dismissed by 
Mr. Sayres for want of jurisdiction. 

“The motion presented by Mr. Goodman 
is based on an opinion of the United States 
Supreme Court rendered February 29, 1932, 
and which holds that records of interstate 
dealings with holding companies must be 
presented when demanded by a utilities com- 
mission. The entire case in the courts 


hinges upon this decision, according to Mr. 
Lederle. 

“All public utilities operating in Detroit 
are either controlled by holding companies, 
located in New York, or have interstate 
agreements with concerns operating outside 
the state. The present telephone rates in 
Detroit are due to a decision of the Michi- 
gan Utilities Commission, which was con- 
tested in Federal court.” 


¥ 


Detroit Seeks Commission Aid 
in Rate Fight 


| aga by Detroit officials to obtain reduc- 
tions in public utility rates by “study 
and conference” did not attain the results 
desired and it was considered likely that an 
appeal would be made to the commission 
to reduce rates of the Edison Electric Com- 
pany. A tentative agreement by the Detroit 
City Gas Company to reduce its annual in- 
come by $1,160,000 was said to have been 
reached. Alex Dow, president of the Detroit 
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Edison Company, according to newspaper 
reports, flatly refused to make a voluntary 
reduction in rates. : 

The electric company, according to the 
Detroit Times, was organized under owner- 
ship by the North American Company in 
1903, but since that time the ownership has 
been changed so that the principal owners 


now are the North American Company, 
American Light and Traction , Sun 
Life Assurance Company of Cai and in- 
vestment trusts. The company is reported to 
have refused to let the city inspect its execu- 
tive salary schedule to determine what 
salaries are paid to officers located in New 


York. 
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New Hampshire 


State Files Brief to Sustain 
Holding Company Ruling 


= E. Wyman, special counsel for the 
public service commission, has filed a 
brief for the state in the supreme court in the 
case of New Hampshire v. New Hampshire 
Gas & Electric Company and Derry Electric 
Company, subsidiaries of the Associated Gas 
and Electric System. 

The brief asserts that the attitude of those 
responsible for the management of the com- 
panies “has been to defy regulation and 
scheme to defeat it.” It is said that the 
court should sustain the orders issued by 


the commission which directed the New 
Hampshire companies to borrow no further 
sums through the led open account 
method unless authorized by the commission, 
to pay no further interest on such accounts 
until the commission should have ruled upon 
the conditions, to pay no more sums to the 
J. G. White Management Corporation with- 
out commission approval of a contract, and 
to discontinue the practice of the local com- 
panies in a for the Associat- 
ed Appliance Corporation. 

The companies have contended that these 
are matters beyond the jurisdiction ef the 
commission and that the commission orders 
are without legal authority. 
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New York 


Promotion and Preliminary 
Expenses Questioned in 
Rate Case 


» testifying concerning the reproduction 
cost of the property of the Long Island 
Water Corporation, the rates of which are 
under investigation, Percy H. Wilson, repre- 
senting the Edward J. Cheney Company, 
engineers, attempted to substantiate claims 
for several overhead items which were con- 
tested by counsel for the Nassau Consumers’ 


League, according to the New York Times. 

Claims were made by the utility of $100,- 
000 for legal fees, $10,000 for promotion, 
$10,000 for travel, and $50,000 for bankers’ 
legal fees. These figures were included in 
an estimated reproduction cost of $8,000,000. 
The witness said that such expenditures were 
a vital part of preliminary plans in the for- 
mation of a large enterprise. He testified to 
items of $10,000 for visiting the financial 
centers and $5,000 for traveling to manufac- 
— plants where equipment would be pur- 
chased. 


Ohio 


Weekly Pass Not Favored 
during Depression 


HEN workmen are working only a few 
days a week, the weekly pass plan of 
street car and bus transportation is not ac- 
ceptable to them, according to protests by 
Akron workingmen at hearings before mem- 
bers of the city council. They stated that 


they were opposed to any form of pass trans- 
portation in the city and they insisted that 
the rate of fare be reduced to 20 tickets for 
$1. They said they were employed on part- 
time basis in the rubber plants and they op- 
posed any form of pass that would restrict 
its use to seven days in one week. 

City officials, dissatisfied with a proposal 
by the Akron Transportation Company to 
inaugurate a basic 10-cent fare, solicited bids 
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from truck and bus manufacturers on a 
transportation franchise in Akron, but they 
found that motor truck manufacturers and 
other concerns of that character were not in- 
terested in competing with a utility company 
having rate difficulties. 


* 
Governor Would Tax Utilities 


G= White, in issuing his call for a 
special session of the legislature to meet 
March 29th to enact legislation for unem- 


ployment relief, stated that he would submit 
a plan to raise the necessary funds by an 
excise tax on public utilities, according to 
the United States Daily, which quotes the 
governor as follows: 

“Homes, farms, and real estate cannot bear 
additional burden and it is my belief that 
the source of taxation proposed will be more 
equitable to the people of Ohio than any 
other now available.’ 

The governor has suggested a tax of 1 per 
cent on utilities other than carriers but in- 
cluding intrastate Pullman transportation. 


e 


Oregon 


Attack Is Made on 
Commissioner 


OMMISSIONER Charles M. Thomas, who as 

a one-man commission supplanted the 
Oregon Public Service Commission, has 
been attacked before the Portland council by 
Kenneth Harlan, city rate expert, on the 
ground that he does not reduce electric rates. 
The Portland News Telegram quotes Mr. 
Harlan as saying that Commissioner Thom- 
as could give Portland light users lower 
rates “with a stroke of the pen.” The News 
Telegram adds: 

“The debate arose over the passage of the 
ordinance taxing all public utility companies 
operating without a franchise after January 
1,.1933. Harlan’s argument went for naught, 
for the council passed the ordinance, 3 to 2, 
with Mayor George L. Baker joining Com- 


missioner Ralph C. Clyde in voting against 


It. 

“Clyde insisted that the 5 per cent tax 
should go into effect immediately, while the 
mayor opposed the ordinance because ‘it 
would be of no benefit to the city.’ 

“Thomas claims he has the money to in- 
vestigate the telephone company, but he said 
several months ago that he hasn’t the facili- 
ties to force a reduction in light rates in 
Portland, Harlan declared. 

“*We have asked Thomas time and again 
to reduce the commercial power rates here 
in proportion to the $5,000,000 which we 
lopped off the valuation of the Pepco,’ said 
Harlan. ‘Industries have already received 
their reduction amounting to $760,000 a year, 
but the company has never cut the rates for 
stores and homes. Thomas has all the data 
Ps ae the reduction, but he won’t turn a 
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Rhode Island 


Advance Billing on Water Rates 
Meets Opposition 


A= for and against new water 
rates filed by the Newport Water Cor- 
poration affecting residents of Newport, 
Middletown, and Jamestown, were heard by 
the public utilities commission last month. 
Yearly billing was attacked and the commis- 
sion was asked to order the adoption of the 
monthly system. 

Counsel for the city of Newport declared 
that the company wanted a return of 22 per 
cent on the amount actually put into the plant 
by the old stockholders. Counsel for the 
company argued that the utility was not ask- 
ing a full return on the value of its prop- 
erty. Counsel for the town of Middletown 
said that the charges for fire protection were 
not fair considering the few people who were 


accorded protection. He urged the commis- 
sion to consider the population in arriving 
at a fair ge. 

The quality of the water was attacked by 
customer representatives. It was said that 
the water did not come up to the require- 
ments of the board of health and that it had 
a bad taste. Company counsel declared that 
the burden of proof as to the quality of the 
water rested upon the complainant, although 
he did not desire it understood that the util- 
ity was hiding behind that law. 


* 


Move to Compel Telephone 
Investigation Fails 


A“ attempt to have the senate consider a 
bill to direct the public utilities com- 
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mission to investigate the reasonableness of 
telephone rates failed on March 23rd when a 
motion to take the bill from committee was 
defeated by a vote of 26 to 14. 

Senator William G. Troy who sponsored 
the bill declared that “there is no citizen in 
this state who will not privately tell you that 


these rates now in effect in this state are 
excessive.” He ‘said the commission had 
made no investigation since 1929 and since 
that time costs of production in all lines have 
been lowered. He said that the management 
of the company came from out of the state 
and that it was not a local concern. 


South Carolina 


Regulation Bill Approved 


T= house has unanimously approved the 
bill providing for the regulation of elec- 
tric utilities by the state railroad commis- 
sion. As originally introduced this bill was 
written by the Power Rate Investigating 
Committee which submitted an exhaustive 
report of the electric power situation in the 
state. 

The bill contains a provision that when- 
ever there is a reasonably substantial affilia- 
tion of an electric utility in the state who is 
in a position to exercise any reasonably sub- 
stantial control, the burden of proof shall be 
on the utility to establish the fairness of man- 
agement, construction, or other fees, and un- 
less shown to be reasonable, they shall not 
be allowed in a rate case. 

This measure would reward efficiency on 
the part of an electric utility by providing 
that for the purpose of encouraging econ- 
omy, efficiency, and improvements in meth- 
ods or service any electric utility may par- 
ticipate, subject to the approval of the com- 
mission, to such extent as may be permit- 
ted by the commission in the additional prof- 


its arising from any economy, efficiency, or 
improvement in methods or service institut- 
ed by the utility. 

Municipalities are included in the - 
tory provision to the extent of their business 
and operations beyond their corporate lim- 
its. The commission would be authorized 
to suspend any proposed change in rates for 
a period of ninety days which period may be 
extended for one year, but the utility would 
be permitted to make such rates effective by 
filing a bond to guarantee a refund in case 
of an adverse decision. 

The commission is given power to control 
the issuance of securities and to control or 
limit the depreciation reserve. 

A municipality, under the terms of the bill, 
would be permitted if the consent of the 
commission is gained to extend its own plant 
or transmission line into any territory adja- 
cent to the municipality, as well as into-any 
near-by city or town, if there is no electrical 
utility operating in such town or city. Every 
permit or franchise hereafter granted would 
have the effect of an indeterminate permit, 
and utilities may surrender existing fran- 
chises for an indeterminate permit. 
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Vermont 


The Retirement of a Regula- 
tory Pioneer 


Fr commissioners have served longer, or 
have seen so much of the development of 
regulatory law and have assisted so actively 
in that development as Henry B. Shaw, who 
recently resigned from the chairmanship of 


the commission. He was chairman of the 
commission since 1924. 

It appears from an article in the Burling- 
ton Free Press, published in Chairman 
Shaw’s home town, that he has been largely 
responsible for the formulation of the state’s 
water power policy. He is also credited with 
the thorough and painstaking study which 
his commission made of the public utilities 


operating in the state, as a result of which 
the records of public utility operations in 
Vermont are about as complete as in any 
state in the Union. 

The most recent notable achievement of 
Judge Shaw, as observed by the Free Press, 
was his decision that an operating subsidiary 
should be permitted to borrow money from 
its parent or affiliate, or anyone else willing 
to loan, for necessities, but that this is “one- 
way trafic” and the operating company will 
not be permitted to raise large sums on its 
own credit to loan to affiliated companies. 

Associate Commissioner Stephen Cushing 
has been appointed to the chairmanship by 
Governor Wilson, while George A. Camp- 
bell, a Rochester attorney, has been appoint- 
ed to the vacancy on the commission. 
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The Latest Utility Rulings 





Should the States Be Allowed to Experiment with Private Business? 


ee one of the most 
important decisions handed down 
by the United States Supreme Court 
during its current session, and possibly 
during the last half-dozen sessions, was 
the six-to-two opinion by Justice 
Sutherland holding unconstitutional an 
Oklahoma statute which sought to im- 
pose public utility regulation upon the 
business of manufacturing, selling, and 
distributing ice in that state. Justice 
Sutherland’s majority opinion followed 
the usual line of demarcation which 
has been followed by the court in 
former decisions distinguishing between 
businesses which are sufficiently charged 
with public interest so as to warrant 
regulation, such as the gas, electric, tele- 
phone, and transportation businesses, 
and those businesses which may be 
large and may be necessary but may not 
be regulated by the state without in- 
fringing upon the constitutional priv- 
ileges of a citizen to engage in a private 
business without governmental interfer- 
ence. Such was the stand taken in the 
Standard Oil Case of four years ago 
which held unconstitutional for the 
same reason a Tennessee statute which 
sought to impose regulation upon the 
business of manufacturing, selling, and 
distributing gasoline. More recently, 
a New York statute purporting to 
regulate the sale and distribution of 
theatrical tickets, more popularly known 
as the “antiscalping law,” was declared 
invalid on the same grounds. It is not 
surprising, therefore, that the majority 
of the court, following such strong 
precedent, refused to allow the state of 
Oklahoma to widen the area of regula- 
tion by expanding into the field of pri- 
vate business. 

But the real significance of the deci- 
sion turned, not upon the point of 
whether the ice business is or is not a 


public utility by nature, but upon the 
surprising Pi thought-provoking sug- 
gestion made by Justice Brandeis in his 
vigorous dissent, covering twenty-five 
typewritten es, to the effect that in 
the field of political economics the state 
should be given a free hand to experi- 
ment as it pleases with the regulation 
of private industry as long as such 
experiment is within the r of rea- 
son and does not amount to actual 
oppression. 

Justice Stone concurred in the dis- 
senting opinion, but that other famous 
dissenting jurist, Justice Holmes, was 
no longer on the bench and his succes- 
sor, Justice Cardozo, did not participate 
in the vote because he was elevated 
after the argument on the case had 
been heard. 

Justice Brandeis’ dissent, as _ the 
Washington Post observed in an edi- 
torial published the day following, could 
hardly be called a legal opinion. The 
justice took occasion to set forth his 
personal views on the American eco- 
nomic structure with only a casual 
reference to the legal point at issue in 
the ice case. 

He delivered his opinion from the 
bench to a crowded court room, betray- 
ing deep emotion and frequently empha- 
sizing his arguments with gestures. 
He stated in part as follows: 


“The people of the United States are 
now confronted with an emergency more 
serious than war. Misery is widespread 
in a time not of scarcity but of over- 
abundance. The long-continued depres- 
sion has brought unprecedented unemploy- 
ment, a catastrophic fall in commodity 
prices and a volume of economic losses 
which threatens our financial institutions. 
Some people believe that the existing con- 
ditions threaten even the stability of the 
capitalistic system. 

“Economists are searching for the 
causes of this disorder and are reéxamin- 
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ing the bases of our industrial structure. 
Business men are seeking possible remedies. 
Most of them realize that failure to dis- 
tribute widely the profits of industry has 
been a prime cause of our present plight. 
But rightly or wrongly, many persons 
think that one of the major contributing 
causes has been unbridled competition. 
“Increasingly, doubt is expressed whether 
it is economically wise, or morally right, 
that men should be permitted to add to 
the producing facilities of an industry 
which is already suffering from over- 
capacity. In justification of that doubt, 
men point to the excess capacity of our 
productive facilities resulting from their 
vast expansion without corresponding in- 
crease in the consumptive capacity of the 
people. They assert that through im- 
proved methods of manufacture, made 
possible by advances in science and inven- 
tion and vast accumulation of capital, our 


of the certificate of public convenience and 
necessity is made a prerequisite to em- 
barking new capital in an industry in 
which the capacity already exceeds the 
production schedules. 

“Whether that view is sound nobody 
knows. The objections to the proposal 
are obvious and grave. The conadr might 
bring evils worse than the present disease. 
The obstacles to success seem insuperable. 
Economic and social sciences are largely 
uncharted seas. 

“We have been none too successful in 
the modest essays in economic control al- 
ready entered upon. The new proposal in- 
volves a vast extension of the area of 
control. Merely to acquire the know 
required as a basis for the exercise of this 
multitude of judgments would be a for- 
midable task.” 


The dissenting justice did not venture 


industries had become capable of produc- any opinion as to whether the proposed 
ing from thirty to one hundred per cent experiment would prove pecme t 2 or 


more than was consumed even in days of 
vaunted prosperity; and that the present 
capacity will, for a long time, exceed the 
needs of business. 

“All agree that irregularity in employ- 


otherwise, but he felt that it was a 
reasonable experiment and that the 
state of Oklahoma ought to be allowed 
to conduct it. He said that he did not 


ment—the greatest of our evils—cannot be believe that the framers of the Four- 


overcome unless production and consump- 
tion are more nearly balanced. Many in- 
sist there must be some form of economic 


teenth Amendment, or the states which 
ratified it, intended to leave themselves 


control. There are plans for proration. helpless to correct the evils of unem- 
There are proposals for stabilization. d ployment and overproduction, and other 
“Some thoughtful men of wide business economic disorder, by such legislative 


experience insist that all projects for 
stabilization and proration must prove 


experiments. New State Ice Co. v. 


futile unless, in some way, the equivalent Liebmann, No. 463. 


e 


A $50 Deposit to Secure Telephone Toll Account because of 
Subscriber’s Business Connections Is Sustained 


se Georgia commission, in a deci- past this particular subscriber had been 
sion handed down last November, a frequent user of long-distance service, 


but only recently made public, has sus- and that his toll account had exceeded 
tained the right of a telephone company a thousand dollars a year. The sub- 
to require a substantial cash deposit to scriber had always paid his bills when 
guarantee the payment of toll accounts personally obligated, but he had been 
of a subscriber having business connec- connected with companies which had 
tions of questionable credit, notwith- not paid their bills promptly, and in 
standing the soundness of his own some instances had not paid them at all. 


credit rating. The ruling came as the 


The complainant replied that he was 


result of a complaint by a citizen of no longer in business and did not pro- 
Gainesville against the refusal of a tele- pose to make such extensive use of the 
phone company to install service at his long-distance service. The commission 
residence unless he made a deposit of ruled that in view of all the facts, the 
$50 to guarantee any charges that company had not exceeded its discre- 
might accrue against the service applied tion and dismissed the complaint. The 
for. The company showed that in years opinion pointed out that the utility com- 
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pany was obligated to pay an interest 
rate of 6 per cent on such deposits and 
that no telephone company likes to be 
bothered with a sum of money aggre- 
gating from deposits of various custom- 
ers. The commission accordingly im- 


7 


plied that the company would probably 
have no desire to require the guarantee 
if it did not have good business reasons 
for doing so, based upon the credit risk 
involved. Dugas v. Southern Bell 
Telephone & Telegraph Co. 


Uniformity of Fares between Parent and Subsidiary Carriers 


¢ }~ practice of parent railroad 
companies maintaining, through 
the medium of a subsidiary motor trans- 
portation company, rates for the same 
or greater service, which are less than 
railroad freight rates between the same 
points maintained by the parent com- 
panies, has given rise to an important 
question of rate regulation in the state 
of California. The Constitution and 
the Public Utilities Act of that state 
prohibit the charging of preferential or 
discriminatory rates by common car- 
riers for the same service to different 
patrons. Certain California railroad 
companies have permitted a motor car- 
rier subsidiary to charge less for the 
transportation of property by motor 
trucks than the regular freight rates 
charged for such transportation be- 
tween the same points by the parent 
companies. 

In the eyes of the law, however, both 
the parent and subsidiary were inde- 
pendent corporations. Upon complaint 
by rival independent motor carriers, 
the California commission was faced 
with the difficult task of determining 
whether the “corporate fiction,” that is 
to say, the fictitious corporate entity 
with which the law endows every cor- 


e 


poration regardless of its intercorporate 
affiliations, ought to be disregarded, and 
whether the commission in this instance 
would have any lawful right to look 
behind the corporate entity and say that 
the parent and subsidiary were in fact 
the same and, therefore, violating the 
Constitution and statute referred to. 
The majority of the commission, in an 
opinion by Commissioner Whitsell, de- 
cided to sustain the complaint and the 
railroad companies were ordered to 
cease from demanding or collecting for 
the transportation of freight between 
certain points on their lines rates in 
excess of those contemporaneously 
maintained by any affiliated motor 
transportation company on like traffic 
for the same or a greater service. 

Commissioner Carr, in a dissenting 
opinion, stated that the “piercing of the 
corporate veil” was a devastating weap- 
on recognized to exist, but rarely em- 
ployed, and then only to prevent fraud 
or wrong. The dissenting commission- 
er did not feel that the existing situa- 
tion justified the disregarding of the 
separate corporate entities. Pioneer 
Express Co. et al. v. Pacific Motor 
Transport Co. et al. Decision No. 
24423, Case No. 2964. 


Service Obligation Arising from a Utility’s Charter 


7 has always been considerable 
speculation, chiefly of an academic 


sort, among lawyers as to just when 
the obligation imposed by law upon a 


utility to serve arises. Is a utility 
obliged to serve before it has obtained 
its certificate of incorporation and while 
it is still in the hands of promoters? 


Does the granting of the certificate of 
incorporation give rise to service obliga- 
tions, or does the obligation come into 
existence with the granting of a fran- 
chise? Some think that actual service 
must be commenced before the law im- 
poses the obligation to continue service. 

An interesting case throwing some 
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light upon this subject was decided not 
long ago by the Pennsylvania Superior 
Court. Certain civic authorities com- 
plained to the Pennsylvania commission 
against the refusal of the Philadelphia 
Rural Transit Company to extend its 
bus routes into Montgomery county. 
The commission sustained the complaint 
and ordered the utility to extend the 
service requested. 

A carrier appealed from the commis- 
sion’s order and contended that inso- 
much as it had never “professed” to 
serve by holding out to the public or 
soliciting public patronage, or by actual 
rendition of service in the new disputed 
area, it was under no obligation to ex- 
tend the same, and that the commission 
order was, therefore, beyond the scope 
of its power. 

The commission replied, however, 
that the company’s corporate charter 
authorized it to “own, lease, or operate 


motor vehicles as common carriers on 
such routes as should be approved by 
the commission.” The commission ar- 
gued that by accepting such a charter 
the company was in the position of sub- 
mission to the power of the commission 
to order the extension of its service even 
into territory where it had previously 
not professed to serve by actual rendi- 
tion of service. The court sustained 
the commission’s position and held that 
the extension order did not result in the 
taking of the utility’s property without 
compensation in contravention of the 
state and Federal Constitution, in view 
of the fact that the carrier had pro- 
fessed to be willing to render service 
anywhere by accepting a charter which 
admitted of such an _ interpretation. 
The appeal was dismissed. Philadelphia 
Rural Transit Co. v. Pennsylvania 
— Service Commission, 158 Ail. 


e 


How Long Can a Commission Delay in Handling a Motor Carrier’s 


Certificate Application? 


HIS was the question recently 

passed upon by the supreme court 
of Texas in refusing an application by 
certain applicants for a motor carrier 
certificate, for leave to file a petition 
for mandamus directing the members 
of the Texas Railroad Commission to 
dispose of such motor carrier applica- 
tions without further delay. It appears 
that two applicants filed their applica- 
tions for motor carrier permits early 
in September, 1931. The hearing was 
held on such applications in November, 
1931, by a single member of the com- 
mission. A transcript of the evidence 
in this proceeding was furnished to the 
other members of the commission, but 
five weeks elapsed following the hear- 
ing and the commission had failed to 
hand down a decision in the matter. 
The court held that the expiration of 
five weeks did not warrant the issuance 


of the writ of mandamus against the 
commission, because there was no show- 
ing that the other members of the com- 
mission, aside from the hearing com- 
missioner, had had sufficient time to 
properly consider the testimony. 

The court took judicial notice of the 
fact that there were very many applica- 
tions for permits by motor carriers filed 
with the commission, and that in order 
to facilitate action of these applications 
it was necessary for hearings to be held 
by individual members of the commis- 
sion. The court also observed that it 
was its duty to take into consideration 
all the duties imposed by law upon the 
commission in determining whether or 
not the commission had delayed beyond 
a reasonable time in disposing of any 
particular application. Cathey & Car- 
rell et al. v. Terrell et ai. Motion No. 
10020, 45 S.W. (2d) 956. 
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